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PRESUMPTION OF SURVIVORSHIP. 


DECISIONS OF THE ENGLISH COURTS OF 
LAW AND EQUITY. 


Havine in an antecedent paper on this 
subject stated the effect of the decisions in 
the English Ecclesiastical Courts, we pro- 
ceed now to the Temporal. 

The first case that of JZason v. Mason, 
1 Mer. 308, which was heard by Sir Wil- 
liem Grant, is remarkably similar to those 
of Goods of Selwyn and Wright v. Nether- 
wood. A father made a will bequeathing 
property to all his children “who should 
be living at his death.” The father and 
one of his sons perished together by ship- 
wreck, and the question of course was, 
whether the son was “* living at his father’s 
death.” Sir William Grant (after observ- 
ing that he thought the stress of argument 
in General Stanwix’s case was in favor of 
the father’s representatives, because there 
were two chances in their favor, namely, 
of the father surviving, and of both father 
and daughter dying at the same time, and 
only one against them, namely, of the 
daughter surviving,) addressing himself to 
the counsel for the plaintiff, who were the 
representatives of the deceased son, said: 
“In the present case, I do not see what 
presumption is to be raised ; and since it is 
impossible you should demonstrate, I think 
that if it were sent to an issue you must fail 
for want of proof.” However, the plain- 
tiff’s counsel] still pressing for an issue, an 
issue was accordingly directed by.his honoz, 
the result of which has ngf transpired. 

The relative ages of the father and son 
do not appear in the report of the above 
case, nor does the proportion of their respec- 
tive bodily powers. The grand principle 
pervading the decisions in the ecclesiastical 
courts, was here applied by Sir William 
Grant ; that learned judge most clearly in- 
timating, that it would be for the plaintiff’s, 
the representatives of the party, who never 
had any interest in the property in dispute 
unless he was the survivor, to prove the fact 

30 


of the survivorship, and he, at the same 


time, avoided the confusion into which the 
ecclesiastical judges had betrayed them- 
selves, as above pointed out, by saying, he 
did not see what presumption was to be raised. 

The remaining authority is a case of 
Sillick v. Booth, recently decided by Vice 
Chancellor Knicur Bruce. Two brothers 
were lost in the same vessel on their voy- 
age from Demerarxa, the one aged twenty- 
nine, the other twenty. His honor said : 
“TI think the court need not necessarily 
|presume that they both died at the same 
|time, but that evidence may be admitted to 
|shew which of them died first. From the 
| evidence before the master, it appears, that 
James was an older, more robust, and ex- 
perienced mariner than Charles, and having 
regard to that evidence, I am of opinion 
that the master was right in coming to the 
conclusion that James survived his brother.” 

It seems to have been, in this case, really 
unnecessary to determine the question; the 
property in litigation had been bequeathed 
to the two brothers, and their sister, and a 
grandchild of the testator, with benefit of 
survivorship among them,.as expressed in 
the will, and the court decided, upon the 
construction of the clause of accruer, that 
the sister was entitled to the whole as last 
survivor: the Vice Chancellor, however, de- 
livered judgment upon both questions; a 
circumstance which is, perhaps, to be re- 
gretted. His honor seemed justly repug- 
nant to adopting the unreasonable supposi- 
“tion, that both brothers died at the same 
moment ; he, however, omitted to take no- 
tice of the principle mainly established by 
the cases in the ecclesiastical courts, and 
corroborated by the great authority of Sir 
William Grant, and which. had, in fact, 
been long ago approvingly suggested by 
Lord Hardwicke, in Hitchcock v. Beardsley, 
West. Ca. Temp. Hardw. 445, of throwing 
the onus of proof on the representatives of 
tlfe party to whom the debateable property 
did not originally belong. Now, though the 
decisions in the ecclesiastical courts were 
certainly not binding on Sir K. Bruce, yet 
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being pronounced upon questions as to 
which they have common jurisdiction with 
the temporal, and which seem almost ne- 
cessarily to require a uniform rule in both 
courts, they were, it should seem, entitled 
to much attention and respect. It must, 
however, be observed that neither G'oods 
of Murray nor Satterthwaite v. Powell was 
cited. 

It is well worthy of remark that in all the 
cases of this nature which have yet occurred, 
it was wholly unnecessary if the principle 
of the ecclesiastical courts were correct, to 
determine which of the sufferers was the 
survivor ; that principle being alone suffi- 
cient to guide the decisions of the courts ; 
by its application to the perplexing question 
—the question that can never be satisfac- 
torly solved—which mocks the ingenuity of 
man—is avoided; it is, therefore, matter 
of surprise, that a judge should reject a rule 
so simple, so reasonable, and, to a legal 
mind, so familiar, for the purpose of having 
recourse to vague and unsafe presumptions. 
It is apprehended that, independently of ex- 
press authority, the principles that a party 
must recover by the strength of his own 
title, and that the affirmative, and not the 
negative, is to be proved, are so generally 
diffused throughout the whole English law 
relating to conflicting claims, that the ap- 
plication of them to the cases in question, 
was not only prudent, but even peremptori- 
ly required. ‘The representatives of B., 
the deceased quasi-claimant, insist that he 
was next of kin of A. (the owner of proper- 
ty,) immediately after the death of A. ‘The 
affirmative of the issue between the parties, 
correctly understood, is, that B. survived A., 
and unless the truth of this affirmative can 
be established the court must pronounce in 
favor of those next of kin as to whose sur-| 
vivorship there is no doubt, and whose claim 
can be rebutted only by proof of a superior. 
On the other hand, for the doctrine of pre- 
sumption, it must be confessed by reason of 
the isolated nature of the subject, that no ana- 
logical authority is to be found in the English 
law; and though the civil law acknowledges 
the doctrine, yet even there it is found to be 
but~ concurrent with the other principle : 
and it must be noticed that in Mason x 
Mason, Sir William Grant said, that though 
there were many instances in which the 
principles of Jaw had been adopted from the 
civilians by the English courts, there were 





none that he knew of, in which they had adopt- 


ed presumptions of facts from the rules of the 
civil law. 

Passing by, however, the mére legal na- 
ture of the principle adopted by the eccle- 
siastical courts, let us compare the abstract 
merits of the two doctrines : on the one side 
we have a rule which is just, simple, and 
easy of application ; on the other, a course 
of presumption of endless variety based upon 
neither justice, reasoning, nor common 
sense, and often almost incapable of use. 
The mind of the arbiter, would it is im- 
agined, hesitates but little in a competition 
between such rivals. The preceeding ob- 
servations are applicable, it is true, to those 
cases only which can be disposed by recur- 
ring to the principle above preferred ; there 
may be cases to which that principle may 
at first sight seem inapplicable, yet it is ap- 
prehended, that upon a closer observation 
of their nature, all will be found capable of 
being subjected to it. Suppose a bequest 
to the survivor of A. and B. and they were 
drowned together in the same ship; here it is 
true, that if the conflict were between the 
representatives of A. and B. alone, the prin- 
ciple above mentioned could not be applied, 
neither of them being the original owner 
of the property ; but inasmuch as the inten- 
tion of the donor was that the object of his 
bounty should be the survivor of the two, it 
behoves those who claim the benefit of the 
gift, to make out their title by proving that 
A. or B., through whom they claim, sur- 
vived the other, and, as neither can produce 
such proof, both claimants must fail, and the 
bequest must lapse; a result, it is conceived, 
which would be no less consistent with jus- 
tice than with the intention of the testator. 
Again, suppose that A. and B. were joint 
tenants; here the question would seem 
more difficult, still it is apprehended, the 
same principle might with correctness be 
applied, for as the heir of neither could 
prove that his ancestor had survived his 
companion, he could not be entitled to claim 
against the heir of the other, the share of 
which that other died seized, and yet, as the 
heir of each was, by common right, entitled 
to the interest of which his ancestor died 
seized, he could not, except by the asserter 
of a superior paramount right, be deprived 
of that interest. Upon this latter example, 
happily, a valuable opinion is recorded. 
In Bradshaw v. Toulmin, 2 Dick. 633, 
Lord Thurlow said: “If two persons, be- 
ing joint tenants, perish by one blow, the 
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estate will remain in joint tenancy in their 
respective heirs.” Whether the heirs of 
the two deceased would hold in joint tenancy 
- together, as intimated here, might admit of 
much curious argument: it is, however, 
highly satisfactory to be possessed of the 
above opinion from so great a judge as 
_ Lord Thurlow. 

Supposing, however, that there may be 
cases which cannot be governed by the 
principle above advocated, would it not be 
expedient to adopt some other, or others, 
which would include them, as_ necessity. 
may arise, (for experience and reflection 
prove that the excepted cases must be ex- 
tremely rare?) Or, if such a course be 
disliked, ought not the legislature to inter- 
vene and relieve courts of justice from the 
vain tasks in which the inquiries under con- 
sideration must engage them! It seems, 
indeed, unworthy of the liberal and enlight- 
ened spirit, both judicial and legislative, 
which, in this age, has prevailed to suffer 
the ownership of property to be dependent 
upon such bare surmises—surmises to the 
result of which the unsuccessful party will 
never respectfully and contentedly accede— 
surmises the declaration of which must al- 
ways inflict natural pain upon the loser, 
when he sees by how slight a force his lot 
was swayed from opulence to beggary. In 
the reign of Elizabeth, a father and son were 
hanged in one cart, but because the son, by 
struggling longest, “shaking his legs,” was 
supposed to have been the survivor, his 
widow was held entitled to dower, Brough- 
ton v. Randall, Cro. Eliz. 503. Now, is 
there, in the nineteenth century, any civi- 
lized man, any lawyer who would not be 
heartily disgusted with the present promul- 
gation of such jurisprudence as this? Yet, 
though bearing in itself a more ludicrous 
absurdity, is it in truth more intrinsically 
‘irrational than the doctrine above assailed ? 
It certainly afforded more abundant ground 
for the presumption made. 





4 PRACTICAL POINTS. 


BILL OF INTERPLEADER—IN WHAT CASE IT 
LIES. 


Lorv. Repespate (Treat. Plead. 48, 
4th. ed.) speaking of a bill of interpleader, 
says: ‘* Where two or more persons (An- 
gell v. Hadden, 15 Ves. 244,) claim (2 Ves. 
Jun. 107; 15 id. 145;/2 Ves. & B. 407; 





2 Meriv. 107,) the same thing by different 
or separate interests (though one by a legal, 
and the other an equitable claim, Coop. R. 
56; 2 Ves. §- B. 412; 2 Meriv. 107,) and 
another person not knowing to which of the ~ 
claimants he ought of right to render a debt 
or duty (1 Eq. Ca. Abr. 80; 2 Ves. Jun. 
310,) or to deliver property in his custody, 
fears he may be hurt by some of them (1 
Eq. Ca. Abr. 80,) he may exhibit a bill of 
interpleader against them (2 Eq Ca. Abr. 
173 ; Cooper v. Chitty, 1 Burr. 20, 37; 
Pract. Reg. 78, Wy. Ed.) In this bill he 
must state his own rights, and their several 
claims ; and pray that they may interplead, 
so that the court may adjudge to whom the 
thing belongs, and he may be indemnified.” 
At page 141 he says: “It has been men- 
tioned that where two or more persons 
claim the same thing by diiferent titles, and 
another person is in danger of injury from 
ignorance of the real title to the subject in 
dispute, courts of equity will assume a juris- 
diction to protect him ; and that the bill ex- 
hibited for this purpose is termed a bill of 
interpleader, the object of it being to com- 
pel the claimant to interplead, so that the 
court may adjudge to whom the property 
belongs, and the plaintiff may be indemni- 
fied.” . 

In two recent cases these propositions of 
Lord Redesdale have been referred to. In 
the first case, Bignold v. Andland, 11 Sim. 
23, A. having in his hands a sum of money, 
which B. and C. claimed adversely to each 
other, filed a bill against them, praying that 
they might interplead respecting the sum. 
The bill also sought the decision of the 
court as to a claim made by B. to interest on 
the sum, and raised a question as to the 
costs of an action which B. had brought to 
recover the sum. Held, that the bill was 
not sustainable as a bill of interpleader, and 
that it was not multifarious. The vice 
chancellor said: “The question in this 
cause seems to be, first of all, is this a bill 
of interpleader or not?’ He then quoted . 
what Lord Redesdale at page 41 of his 
Treatise on Pleading says as to interpleader, | 
which we have extracted above. He then’ 
continues: “ And I observe that the lan- 
guage of the foufth edition of the same 
work is indentically the same. Sir John. 
Leach takes the same view of the subject 
in Mitchell v. Hayne, 2 Sim. & Stu. 63. 
In that case the auctioneer had sold an 
estate for one of the defendants; and the 
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other defendant, who was the purchaser, 
had commenced an action against him for 
the deposit. ‘The auctioneer then filed a 
bill of interpleader against the vendor and 
the purchaser, and prayed for an injunction 
to restrain the action. Sir J. Leach made 
this observation on that case: ‘ Inter. 
pleader is where the plaintiff is the holder 
of a stake which is equally contested by the 
defendants, as to which the plaintiff is 
wholly indifferent between the parties, and 
the right to which will be fully setiled by 
interpleader between the defendants. ‘That 
is not this case. * * * The plaintiff is 
not, therefore, an indifferent stakeholder, 
but has a personal question to maintain with 
the defendant, the purchaser; and if he 
seeks an injunction, must obtain it, not 
upon the principle of interpleader, but on 
an order for time, or upon the answer.’ 
* * * Jt is obvious that the plaintiff 
here has an adverse claim in respect of the 
subject matter of his bill. Therefore, ac- 
cording to Lord Redesdale’s definition and 
the judgment of Sir John Leach, he has 
plainly shown that this is not a case of in- 
terpleader.” 

In Glyn v. Duesbury, 11 Sim. 139, A., an 
architect and surveyor, brought an action 
against B., his employer, for £155, the 
amount of a running account between them, 
ene item of which was £76, which A. had 
paid to D. by the direction of C. to whom 
it was due for plumber’s work done for B.— 
C. having taken the benefit of the Insolvent 
Debtors’ Act, his assignee demanded the 
£76 of B. insisting that the payment to D. 
vas invalid. 4. paid into the court, in the 
action, £97, being the £155, minus £76. 
A. took the £79 out of court, and proceeded 
with his action. B. then filed a bill of in- 
terpleader against A. and C’s. assignee, re- 
specting the £76. Held, that the bill was 
not sustainable. ‘The vice chancellor said: 
‘f am not sorry there has been this dis- 
cussion; because it may serve to make 
clear the law of interpleader. In the case 
of Crawshay v. Thornton, 7 Sim. 391; 2 
My. & Cr. 1, S. C., the lord chancellor, 
speaking of the law of interpleader, uses 
this language : ‘In equity, it is defined to 
be, where two or more persons claim the 
same debt or duty.’ It is obvious that 
there may be a case of interpleader where 
no debt or duty is claimed. Lord Redes- 
dale, in his Treatise on Pleading, twice as- 
serts the proposition, that where two or 








more persons claim the same thing by dif. 
ferent or separate interests, and another 
person, not knowing to which of the claim. - 
ants he ought, of right, to render a debt or 
duty, or to deliver goods in his custody, ’ 
fears he may be hurt by some of them, he 
may exhibit a bill of interpleader against 
them, page 48, 4th edition ; and again, at 
page 141, he says, that where two or more 
persons claim the same ‘thing by different 
titles, and another person is in danger of 
injury from ignorance of the real title to 
the subject in dispute, courts of equity will 
assume a jurisdiction to protect him. A 
case of interpleader then arises where the 
same subject, whether debt, duty, or thing, 
is claimed. Now, when the subject in dis- 
pute has a bodily existence, no difficulty 
can arise on the ground of identity ; for no 
dispute can arise as to identity of matter. 
But where the. subject in dispute is @ chose 
in action which has no bodily existence, it 
becomes necessary to determine what con- 
stitutes identity. Where the claims made 
by the defendants are of different amounts, 
they never can be identical; but where 
they are the same in amount, that circum- 
stance goes far to determine their identity. 
The amount may not, however, be sufficient, 
of itself, to determine the identity ; for the 
amount may be the same, and the debt may 
be different. * * * The matter, I think, 
must depend on the original nature and 
constitution of the debt ; and when the debt 
to A. arose in respect of acts done by him 
in his character of architect and surveyor to 
B., and the debt to D. in respect of work 
and labor done, I do not see how the two 
debts can be the same. It seems to me 
that they are originally and substantially 
different in their nature; and, therefore, 
that they cannot be properly made the sub- 
ject of a bill of interpleader.” 


m: 








IN CHANCERY. 





Before the Hon. REUBEN H, WALWORTH, 
Chancellor of the State of New York. 
Winiram H. Russeii v. Witiram H. Porp- 

HAaM.—JMWarch 4, 1845. "a 
A COAL-YARD IS NOT A PUBLIC NUISANCE— 


PRELIMINARY INJUNCTION, 


A preliminary injunction will not be granted to 
restrain a person from cccupying a lot adjoining 
a dwelling house, to be used as a coal yard, un- 
less the complainant establish by a suit at law, 
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|surrogate of the county of Saratoga, upon 
ithe ground that such appeal had not been 
|brought within the time allowed by the 


G. W. Kirtland, for respondent. 


Tue Cuancettor.—The statute contem- 
plates two modes of rendering accounts 
before the surrogate, by executors and ad- 
ministrators, and of having such accounts 
adjusted. One of these is called the final 
The other is 
more properly an adjustment of the ac- 
count as between the executor or adminis- 
| trator, and a particular creditor or legatee 
|for the purpose of determining their rights 
|as between themselves, than a final settle- 
iment of the account; though the decree 
|of the surrogate may be final as between 
the parties litigating the matter before him, 
|so far as his decision professes to go. 

Thus a creditor or legatee may apply to 
the surrogate, under the provisions of the 
eighteenth section of the title of the revised 
statutes relative to the rights and liabilities 
|of executors and administrators, 2 R. S 





And if the executor or administra 
tor does not admit that he has sufficient in 
his hands to pay all the debts, in the one 
case, or all the debts and legacies in the 
other, the surrogate must necessarily en- 
quire and ascertain the amount of assets- 
in the hands of the executor or adminis- 
trator before he can decree payment. A 
similar enquiry may be necessary where a 
creditor who has obtained a judgment at 
law against the personal representative of 
the decedent, applies to the surrogate for 
leave to take out execution on such judg- 
An adjust- 
ment of the account between the parties 
litigant is indispensible where one of the 
residuary legatees or next of kin applies 
for his distributive share of the estate; as 
authorized by the eighteenth section of the 
title of the revised statutes before referred 
And in all of these cases, if eighteen 
months have expired after the granting of 
letters testamentary or of administration, 
the creditor, legatee or next of kin, in his 
petition to the surrogate for the payment 
of his debt or legacy, or his distributive 
share of the estate, or for leave to take out 
execution upon a judgment at law, may 


ip that the deposit of coal upon the adjoining pre- 
lif. mises, is a substantial and continuing injury to 
ier such premises. ’ 
m- » A coal yard is not prima facie a nuisance, though | : 
it may be so used as to make it noxious to the | statute for appealing. 
- public. | oR. W. Peckham, for appellant. 
; 
he , Tue circumstances of this case appear | 
ust in his honor’s opinion. 
at J. Prescott Hall, for appellant. 
nt E Gerardus Clarke, for respondents. 
ent 
of Tue Crancettor.—This is an appeal 
to from a decision of the vice chancellor of | .cttlement of the account. 
vill the first circuit, denying the complainant’s 
A application for an injunction restraining 
the the defendants from occupying a lot in the ! 
ng, city of New York, adjoiming the com- 
is- plainant’s dwelling house, as a coal yard. 
ity The vice chancellor was right in supposing | 
no that this was not a proper case for a pre- 
er. liminary injunction. A coal yard prima'| 
ose facie, is not a public nuisance, though it is | 
it possible so to use it as to make it noxious 
on- to the public. But if the affidavits on the | 
ide part of the defendant are true, this yard is | 
its, not so conducted as to be a public nui-| 
re sance. The alleged injury to the com- 
m- plainant’s house by the deposit of coal} j4¢ 
ty. upon the adjoining lot may be such a pri- f 
nt, : vate nuisance as to entitle the complainant 
the . to the interference of this court, after he 
ay has established the fact that it is a real and 
ak, substantial and continuing injury to his 
nd premises, in a suitat law. It would, how- 
ebt ever, be going much further than this court 
im has heretofore considered itself as justified 
to in going, to interfere by a preliminary in- 
ork junction upon the state of facts presented 
wo to the vice chancellor upon the complai- 
me nant’s bill, and the affidavits in opposition 
lly thereto. 
re, The order appealed from must therefore ment, 2H. S. 116, § 20, 21. 
ib- be affirmed, with costs. 
= Henry Guiip, Executor, §c., v. Ina Pecx, 
and others.—4th March, 1845. 

1, TIME FOR APPEALING ALLOWED BY THE 
"oe STATUTE AGAINST, DECREE OF SURROGATE | to. 

_} ACCOUNTING BEFORE SURROGATE. 
+ q To entitle a party to appeal from the decree of a 

’ 4 surrogate, the appeal must be entered, and the 
- >f bond required by the statute must be given 
; ? within thirty days after the decree was made. 
Mode of accounting by executors or administrators 

t before surrogate. ‘ 
7 Tuts was an application to dismiss an 





appeal from the sentence or decree of the 








also insert a prayer that the executor or 
administrator, render an account of his pro- 
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ceedings to the surrogate. Any creditor, 
legatee, or next of kin of the decedent, 
who has a claim against the estate, after 
the expiration of eighteen months, may 
also apply for an account of the proceed- 
ings of the executor or administrator, al- 
though he does not then seek for the im- 
mediate payment of his debt or legacy, or 
distributive share of the estate ; or the sui- 
rogate may, ex officio direct such an ac- 
count to be rendered to him. 

But in none of these cases can there be 
a final settlement of the account of the ex- 
ecutor or the administrator, within the 
meaning of the provisions of the revised 
statutes on that subject, unless the execu- 
tor or administrator thinks proper to cite 
all the creditors, legatees and next of kin 
of the decedent who are not already parties 
to the proceedings, to attend the final set- 
tlement of his account ; as he is authorized 
to do, either under the sixtieth or seven- 
tieth sections of the article of revised stat- 
utes, relative to the duties of executors 
and administrators in rendering an account, 
and in making distribution to the next of | 
kin, 2 R. S. 93,95. Where such a cita-| 
tion is issued and served, or duly published, 
as directed by the statute, the surrogate is 
authorized to proceed and make a final set- 
tlement of the account of the executor or 
administrator, and to settle the rights of all 

-persons having claims upon the estate as 
creditors, or legatees, or next of kin, so | 
far as such rights can be ascertained, and 
to decree distribution of the estate accord- 
ingly ; whether such creditors, legatees, or 
next of kin, do or do not attend before 
him upon such accounting. 

But im those cases where the necessary 
steps have not been taken by the executors 
or administrators, the account and the de- 
cree founded thereon is only settled so as 
to be binding upon those persons who were 
actual parties to the litigation before the 
surrogate ; although the rights and claims 
of other persons incidentally came in ques- 
tion and were decided by the surrogate in 
adjusting the claims of the parties who 
were properly before him. And where 
either of the parties to such a decree, which 
is not upon the face of the proceedings 
binding and conclusive upon all the credi- 
tors, legatees and next of kin of the dece- 
dent as a final settlement of the accounts 
of the executor or administrator, is dissat- 





isfied with the decision of the surrogate 


and wishes to appeal from such decree, or 
from any part thereof, he must enter his 
appeal, and give the bond required by law, 
within thirty days after such decree was” 
made by the surrogate. 7 
The appeal not having been brought 
within the time allowed by law for appeal- 
ing must be dismissed ; with costs, to be 
taxed. 








Joun Jewett, et al vy. CHARLES BELDEN et 
al.— May 6, 1845. 


EXCEPTIONS FOR IMPERTINENCE. i 


When exceptions for impertinence will prevent the 
dissolution of an injunction. 


Tuts was an appeal from an order of the» 
Vice Chancellor of the First Circuit, refu- 
sing to dissolve an injunction restraining 
the defendants from proceeding in a suit at 
law brought by them against the complain- 
ants. The injunction was granted upon a 
mere bill of discovery to aid the complain- 
ants in their defence in the suit at law; 
and the application to dissolve the injunc- 
tion was denied upon the ground that ex- 
ceptions had been filed to the answer for 
impertinerice. i 
P. P. Nash, for the appellants. : 
B. W. Bonney, for the respondents. 





Tue CHancettor.—In the case of Liv- 
ingston v. Livingston, (4 Pai. R. 111,) this 
court decided that exceptions to an answer 
for impertinence merely, or for scandal and 
impertinence, were not sufficient to prevent 
the dissolution of an injunction where the 
bill was fully answered. And I can see no 
good reason for applying a different rule to 
a case of a bill of discovery in aid of a de- 
fence at law. It is true the answer must 
be used together as an entirely, if it is used 
as evidence in the aetion at law before the 
exceptions are disposed of, and the imper- 
tinent matter, if any, has been expungéd. 
But the complainant, in a bill of discovery, 
is not entitled to call for the discovery of a 
mere insulated fact in aid of his defence, 
and to deprive his adversary of the benefit 
of a full answer, showing that in reality no : 
valid defence to the action at law exists. }, 

The complainant, therefore, must state ’} 
in his bill the nature and substance of his ‘ 
defence to the action at law ; and nothing © 
contained in the angwer can be deemed 
impertinent which tends to disprove the 
existence of such a defence as is stated in 
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the bill of discovery. The complainants, 
therefore, must show that some actual in- 
justice or injury will result to him, from 
impertinent matter inserted in the answer to 
his bill of discovery, to entitle him to retain 
the injunction until the exceptions to the 
answer have been disposed of by this court. 

It is difficult to ascertain from the bill in 
this case what is the precise nature of the 
defence which the complainants expect to 
establish by the particular discovery called 
for by the bill ; and upon the necessity of 
which discovery their claim to an injunc- 
tion was based. I think, therefore, that an 
injunction should not have been granted 
upon this bill originally. The refusal to 
dissolve it after a full answer, and when no 
technical rule of the court required its con- 
tinuance until these exceptions for impef- 
tinence were deposed of, was of course er- 
roneous. The order appealed from must, 
for these reasons, be reversed with costs: 
and the injunction is dissolved. 





_ ALEXANDER E. Hosack ef al ex’rs v. NeE- 


HEMIAH Rocers et al. 


a 

ATTACHMENTS FOR CONTEMPT TO ENFORCE 
CIVIL REMEDIES—SEQUESTRATION WHEN 

‘ PROPER—WHAT MAY BE REACHED BY 
SEQUESTRATION-—-WHEN NOT ALLOWED. 


A party cannot evade the non-imprisonment act by 
resorting to an attachment for contempt, or a 
precept to commit the defendant to prison upon 
a decree for the payment of money only, in a 
case where the legislature has prohibited his im- 
prisonment by execution on such decree. It is 
otherwise in respect to a mere interlocutory order 
of the court directing a trustee who admits trust 
funds to be in his possession or under his control 
to bring the same into court for safe keeping. 

The performance of other’decrees may be enforced 
by process of sequestration where an attachment 
cannot be served, or when the defendant chooses 
to lie in prison after his commitment for con- 
tempt of the court. 

Mhoses in action under circumstances may be 
reached by sequestration although they cannot be 

’ seized and sold by the sheriff upon execution. 

A sequestration will not be allowed where the de- 
fendant cannot be imprisoned. 


“Tats was an appeal by the compfainants 
" from a decision of the Vice Chancellor of the 
4 First Circuit denying an application for an 
{attachment and sequestration against the 
defendant, N. Rogers, to compel the per- 
' formance of decree ; an execution having 
been issued upon the decree and returned 
unsatisfied. 
J. Blunt, for appellants. 
A, G. Rogers and A. Taber, for tesp’ts 





Tue Cuancettor.—This court will not 
allow a party to evade, the non-imprison- 
ment act by resorting to an attachment 
for a contempt or a precept to commit the 
defendant to prison upon a decree for the 
payment of monty only, in a case where 
the legislature has prohibited his imprison- 
ment by execution upon such decree. It 
seems, however, that the case would be 
different in respect to a mere interlocutory 
order of the court directing a trustee, who 
admitted the trust funds to be actually in 
his possession or under his control to bring 
the same into court for safe keeping. 

The process of sequestration may be re- 
sorted to as a means of enforcing the per- 
formance of other decrees where an at- 
tachment cannot be served,,or where the 
defendant chooses to lie in prison after his 
commitment for contempt of the court. 
Choses in action, under certain circum- 
stances, may be effectually reached by se- 
questration, although they cannot be seized 
and sold by the sheriff upon execution. 

The Chancellor also decided that a se- 
questration cannot be granted where by the 
non-imprisonment act a party cannot be 
committed, upon execution, or by attach- 
ment for not paying the money due upon a 
decree in a suit founded upon a contract. 

Order appealed from affirmed with costs ; 
with liberty to appellants to set off such 
costs against the amount due upon the de- 
cree: provided they elect to do so within 
sixty days. 








COURT OF APPEALS, 
FLORIDA. 





Before the Hon. D. JOURDAN. 


Joun Harvin, Administrator, §c. v. Es- 
THER PATTERSON, and others. 


MARRIAGE SETTLEMENT——LIMITATION TO 
WIFE FOR LIFE——PERPETUITY. 


By a deed of Settlement executed in South Caroli- 
na, in 1807, personal estate was conveyed to A. 
and B. upon the following trusts: 1st. To the 
use of E. until her marriage. 2nd. To hold du- 
ring the marriage for the use of the husband, 
but that the husband should not dispose of the 
same and that the creditors of the husband should 
not reach the same. 3rd. After the termination 
of the marriage, if the husband survived without 
issue then the trustees to re-convey to him “ ac- 
quitted and discharged” of the trust. 4th. If 
the wife survived the husband without issue, 
then the trustees to re-convey to her ‘‘ acquitted 
and discharged” of the trust in like manner as if 
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the husband had survived without issue. 5th. 
If the husband survived with issue then the trus- 
tees to hold for him and such issue, as tenants in 
common and not to re-convey tothem. 6th. If 
the wife survived with iésswe, then the trustees 
to hold for her and such issue as tenants in com- 
mon and not to re-convey to them in like man- 
ner as if the husband had survived with issue. 
Shortly after the execution of the Settlement E. 
married W. who died. She afterwards married 
F. who alsodied. She then married P. who also 
died leaving ason. The trustees also died with- 
out having conveyed. After P’s. death his ad- 
ministrator and creditors proceeded to sell part 
of the settled property, whereupon F. filed a bill 
enjoining the creditors of P. from proceeding in 
such sale insisting that she and her son were en- 
titled to the property in question according to the 
terms of the Settlement. 

It was held, that by the limitations of the Deed 
of Settlement, a trust was created to continue 
longer than the first marriage and that E. was, 
therefore, entitled to an undivided moiety of the 
settled property for her separate use as tenant in 
common with her son. 

It was also held, that although the settlement con- 
templated the continuance of the trust beyond 
the first marriage or during the life of the wife 
she surviving, such a limitation was valid and did 
not tend to a perpetuity. 


Tue bill in this case was filed in the 
Jackson Superior Court, in the spring of 
1840, by Esther Patterson, against the ad- 
ministrator and creditors of her deceased 
husband, William Patterson. The object of 
the bill was to enjoin the creditors of Patter- 
son from selling certain slaves for his debts, 
which complainant claims to have been 
secured to her and her child, as tenants in 
common, by a deed of marriage settlement 
executed and duly recorded in the State of 
South Carolina, in the year 1807, prior to 
her first marriage, Patterson being her third 
husband. This deed is exhibited with the 
bill. A general demurrer is filed, and two 
questions are presented for consideration 
to this court. The first is, whether the 
deed, upon its face and according to its 
terms, creates a trust to continue longer 
than the first marriage, or during the life 
of the wife, she surviving? The second is, 
whether admitting the terms of the deed to 
contemplate the continuance of the trust 
beyond the marriage in contemplation of 
which it was made, or during the life of the 
wife, she surviving, is such a trust valid in 
law, as tending toa perpetuity? Ifa fair 
and reasonable. construction of the terms 
of the deed shows that the parties only de- 
signed to create a trust to continue during 
the marriage with the first husband, Wood- 
ward. and merely to protect the property 





from his creditors, or from his improvidence, 
then the bill is totally without equity, and 
must be dismissed, whether the law would 
have allowed and enforced such a trust, if 
created, or not. It is equally true, that 
however clearly the terms of the deed may 
create a trust to continue beyond the cover- 
ture, yet if such a continuing trust is void 
in law, as tending too much to a perpetuity, 
the bill must be dismissed. For in such a 
case equity must follow the law. 

In order to determine the first question, 
then, it is* proper to carefully examine the 
several provisions of the deed of settlement. 
There are six distinct objects or contin- 
gencies provided for in the deed. The 
property is conveyed to Samuel Smith and 
Isaac Course, and the survivor of them, as 
trustees, to hold: Ist. For the use of the 
wife until the marriage. 2nd. To hold du- 
ring the marriage for the use of the husband, 
but that husband shall not dispose of the 
same, nor shall his creditors reach the 
property. 3rd. After the termination of 
the marriage, if the husband survive with- 
out issue, then trustees to re-convey to him, 
‘acquitted and discharged” of the trust. 
4th. If the wife survive the husband, with- ' 
out issue, then trustees to re-convey to her | 
“acquitted and discharged ” of the trust in 
like manner as if the husband had survived 
without issue. 5th. If husband survive 
with issue, then the trustees to hold for him 
and such issue, as tenants in common, and 
not to re-convey to them. 6th. If wife 
survive with issue, then trustees to hold for 
her and such issue, as tenants in common, 
and not to re-convey to them, in like man- 
ner as if husband had survived with issue. 

These are all the provisions of the deed. 
The trustees never have re-conyeyed. The 
husband died in 1810, leaving a child. 
That child and the mother are still alive. 
The trustees are now dead. After the 
death of Woodward, the first husband, the 
wife married Fey, who died, and then she 
married Patterson, who having also died, 
his creditors seek to subject the property 
conveyed in trust to the payment of his , 
debts. She resists this by her bill, and, as 
the trustees are dead, insists that the trust . 
has devolved on the court of chancery, to ” 
which she appeals to enforce the trust’ in 
her favor, and to secure her in the use of a 
moiety of the property during her life, at 
least. Is she entitled to the protection 
which she claims? It is conceded by Pat- 
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terson’s creditors, that if any trust remain- 
ed in the trustees at their death, “ unac- 
quitted and discharged,” the same devolved 
on the court of chancery, and ought to be 
enforced. It is also admitted by Patter- 
son’s creditors, that there was originally a 
trust resting in the trustees, which, how- 
ever, they contend the deed did not intend 
should remain longer than the first cover- 
ture. If it be true that the deed itself has 
limited the continuance of the trust to the 
continuance of the marriage, there must be 
some expression in the deed to that effect. 
None have been pointed out as tending to 
show such an intention of the parties. 
The only reason suggested on this point, is 
that supposed to be deducible from the 
fact that the trust was created in contem- 
plation of marriage. To my mind, this 
circumstance, if it could have any weight 
at all, is very fully rebutted and negatived 
py the express language of the deed. 
There are two express contingent trusts 
provided for by the deed, which were to 
commence after the termination of the mar- 
riage. To pretend that the deed upon its 
face contemplated a termination of the trust 


*upon the death of the husband or wife, is 


directly in opposition to the two contingen- 


' cies contemplated after that event. If hus- 


band or wife shall survive without issue, 
then the trustees were required to re-con- 
vey to such survivor immediately, and 
“acquit and discharge” the trust. If, 
therefore, no child had been born, and 
either husband or wife had died, and the 
trustees had either neglected or refused to 
re-convey to the survivor, a_court of equity 
would have compelled them to have done 
so, or have regarded it as already done, be- 
cause equity regards that as having been 
done which ought to have been done. 
Neither of these contingencies occurred. 
A child was born before the husband’s 
death. The birth of the child, however, 
did not terminate the existing, and create 
the new trust. If it had died before either 
of the parents, it would have taken nothing 
by the deed. The child was only to take 


in case it and one of the parents survived 


the other, and then as a tenant in common 


» with such surviving parents. This contin- 


gency did happen by the death of Wood- 
ward, the father. Then the trust for the 
mother and child was to commence, and 
the trustees were not required to re-convey 
the property to them as tenants in common, 





“acquitted and discharged” of the trust. 
On the contrary, in that event or contin- 
gency, the trustees and the survior of them, 
his executors, &c., should “ stand possessed” 
of the slaves for the use and benefit of the 
mother and child. This trust could not 
have been more expressly declared. If the 
trustees had refused to stand possessed for 
the use of mother and child, but had re- 
conveyed the property, “ acquitted and 
discharged ” of the trust, would they have ° 
acted as the deed directed? Would they 
not have been guilty of a breach of trust ? 
Trustees ought not to violate the express 
injunctions of the deeds under which they 
hold. These trustees ought not to have 
re-conveyed or acquitted and discharged 
the property of the trust, therefore equity 
cannot regard it as having been done, it 
not having been done in fact. This is too 
obvious for illustration. The language of 
the deed is most apt and explicit to convey 
this meaning, and the good sense and moral 
propriety of the provisions of the deed are 
sufficiently striking. The father was a 
party to the deed. It is natural that he 
should desire the property secured to his 
widow, beyond all accidents, during her 
life, and that his infant child’s part should 
remain in common with the mother. The 
mother, who originally owned the property 
herself, would most naturally desire to se- 
cure it for her own use during her life, and 
not to provide for her own destitution in 
her old and helpless age. If, then, this 
trust terminated with the marriage, it is 
not by the provisions of the deed, but in 
opposition to its plain language, and the 
good sense and moral propriety of the case, 
in obedience to some harsh and stubborn 
rule of law. And this brings us to the se- 
cond proposition. 

Aside from the intention of the parties, 
as expressed in the deed, two objections to 
the continuance of this trust beyond the 
marriage, in contemplation of which it was 
made, are offered. Both of these objec- 
tions are entitled to serious examination. 
If either of them are valid, this bill must 
be dismissed, however clear may be the 
meaning of the deed to the contrary. The 
first objection urged in argument is, that 
the law forbids and holds invalid all trusts 
in marriage settlements, intended to take 
effect and operate after the termination of 
the marriage ; beeause it is alleged that 
such trusts tend too much to perpetuities 
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to be consistent with the policy of the law. 
To my mind, it will be difficult to establish 
this proposition. To say that a convey- 
ance in trust to continue during the life of 
the cestui que trust, without limitation over 
of any kind, tends to create a perpetuity, 
is an idea certainly fallacious. In the case 
at bar, this argument is inconsistent with 
with itself; for it is fully admitted that the 
trust in favor of the child, unborn at the 


- execution of the deed, is no perpetuity, 


“4% 


but is valid; and yet, that the trust for 
that part of the mother’s life in which she 
should have the use of the property after 
her husband’s death, tends so much to 
render property inalienable as to be void ! 
The case of Beable v. Dodd, (1 Term. Rep. 
193.) is a case in which a bequest to a 
married woman, to her separate use, was 
held not to go to her second or any future 
husband, the testator’s intention being 
clear. The intention of parties as contain- 
ed in the instrument creating the trust, and 
not any rule of law to the contrary, was 
held to create a trust for the separate use 
of the wife during life, without, regard to 
the continuance of the coverture. In the 
cases of Hartley v. Hurl, (5 Ves. Jun. 540,) 
Dixon vy. Olmius, (2 Cox’s Rep. 414,) the 
doctrine is fully expressed. (See also 2 
Roper on Husband and Wife, 161-2; 1 
Roper, 163; 2 Bro. Ch. Rep., 345.) Chan- 


cellor Kentin his commentaries, expressly 


declares that the intention of the parties, as | 


expressed in the deed or will, must in all 
cases alike prevail. (2 Kent’s Com.) 

The same rule of construction must ap- 
ply to marriage settlements that is applied 
to wills—the intention must prevail. Per- 
petuities are equally repugnant to the law 
and equally void, whether created by deed 
or will. There has not been, nor can be, 
I apprehend, any case found showing a 
distinction in this respect. In the case of 
Robinson’s Administrators vy. Brock, (2 Hen. 
and Mun. 212,) the following is the mar- 
ginal note, hec verbe: “ By a marriage set- 
tlement certain slaves are conveyed in 
trust, for the use of the husband and wife 
for life, and for the life of the survivior and 
after the death of both, for the use of the 
children of the smarriage ; and if there be 
no child, a part of said slaves for the use 
of the heirs of the husband, or of such per- 
sons as he shall appoint and direct ; and 
another part for the use of the heirs of the 
wife, or to be disposed of as she shall ap- 





point and direct. The wife dies in the life- 
time of the husband without any will, and 
the husband dies, having all the slaves in 
his possession, no appointment having been 
made. The heirs of the husband shall not 
take those conveyed to the use of the heirs 
of the wife, but they shall go to her next 
of kin,” according to the deed. Of this 
case it may be said, that the trust and set- 
tlement did not expire with the marriage, 
in contemplation of which it was made, 
nor with the lives of the parties who made 
it ; but the heirs of both husband and wife 
held under the settlement by purchase, af- 
ter both parents were dead. If this deed 


of settlement was held valid, how can it be 


pretended that in the case at bar, a trust to 
continue during the life of the wife, who 
originally owned the property, is void as 
tending to a perpetuity ? 

But a case still more in point, was ruled 
by the Supreme Court of Virginia. Tabb 
and others v. Archer and others, (3 Hen. 
and Mun. 400,) In this case, which seems 
to have been very fully and ably discussed, 
‘‘it having been agreed by marriage arti- 
cles that all the estate, real and personal, 
of the wife, should remain in her right and 
possession during the marriage, and that 
the profits only should be applied to the 
support of the husband and wife, and their 
issue, if any ; and it having been further 
agreed that the husband should never sell 
or dispose of any part of said estate, but 
that the same should always be held as an 
inviolable fund for the support of the said 
husband and wife, and their issue, if any 
there should be. The first clause was con- 
strued as containing a declaration of the 
uses of the estate during the coverture 
only ; and the second clause as declairing 
the uses afterwards. The husband, there- 
fore, as well as the wife, was adjudged to 
be ehtitled to the benefit of these uses for 
life.’ In this case no trustee was inter- 
posed. The legal and equitable estate 
were in the same persons from the begin- 
ning, and yet they never merged so as to 
vest the use for the wife in the husband, 
nor was the deed held to be void as tending 
to a perpetuity. In this case it is also ex- ; 
pressly declared that neither of the parties, | 
during their lives, could dispose of the 
property, but could only enjoy its use. Let 
these cases be compared to that at bar, and 
it will be seen that they go much further 
in principle and circumstance than com- 
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plainant claims to go. If these two Vir- 
ginia cases are of any authority, their appli- 
cation to the case under consideration is too 
. direct to be avoided. According to these 
authorities’it is too plain to admit of cavel, 
that Mrs. Patterson is entitled to an undi- 
vided moiety of the property, to her separ- 
ate use, as a tenant in common with her 
gon. Iam unable, therefore, to allow this 
first objection any weight whatever, and 
will proceed to examine the second. 

The second objection to the continuance 
of this trust beyond the marriage, in con- 
templation of which it was created, is stat- 
ed in these words: “On the death of the 
husband, the widow and infant became 
invested with the legal estate by act and 
operation of law ; being personal property, 
no re-conveyance was necessary, and pos- 
session having been surrounded by the 
trustees, there was no necessity to go into 
a court of equity to obtain it, or to perfect 
their title.” This position is taken on the 
supposition that the language of the deed 
creates a continuing trust, 4d is meant to 
assert that by “act and operation of law” 
‘merely, the trust is terminated on the death 
of the husband, although the deed declares 
it shall continue. If the law does so act 
and operate against the intention of the 
parties and the language of the deed, it is 
very important to enquire on what princi- 
ple it so unceremoniously acts and ope- 
rates. Two reasons are given for this op- 
eration of law; the one, that the property 
being personal and not real, no re-convey- 
ance was necessary; and the other reason 
offered is, that the trustees surrendered 
the possession of the slaves to the mother 
and child. The argument intended to be 
deduced from these two reasons is, that 
the possession having passed from the trus- 
tees to the wife and child, was equivalent 
to a re-conveyance of the legal estate in- 
vested in them by the deed ; and that the 
possession, (or legal title,) and the use 
meeting in the same persen—to wit, the 
wife—perfected her title, and fwlly acquit- 
ted and discharged the frust,”? which the 
_ deed had vested in the trustees without 
limitation. If this be the way the law acts 
- and operates, what can be said of the case 
_ in.2 Hen. vy. Munford, above quoted, where 
the possession and the usegwere in the 
person from the first, and where no trustee 
was interposed? The case in 3 Hen. and 
Munford is equally in point; for in both 





these cases the cestui gue trust had the pos- 
session of the slaves until they died, and 
that possession was declared only to be 
consistent with the deed. The law did 
not in either of those cases, in the opinion 
of the Supreme Court of Virginia, “ by act 
and operation,” turn the possession of the 
ceslui que trusts into absolute estates. In- 
deed, it must have escaped the notice of 
the author of this objection, that this trust 
never did or could commence at all; for 
such would be the “act and operation” of 
the position assumed, if it be true. The 
deed itself declares that at the time it was 
executed, the slaves were in the possession 
of the cestui que trust, and that they were 
to remain in her possession and for her 
use, until the marriage, as in fact they did. 
According to the position under examina- 
tion, then, the possession being with the 
cestui que trust, her title, was absolute and 
perfect, when she married Woodward. If 
such was the character of her title, then 
the trust never existed; and Woodward, 
upon marriage, became absolute owner of 
the property and the whole settlement was 
a nullity ; and all our grave argumentation 
as to whether the trust continued beyond 
the coverture is idle. This reasoning can- 
not be escaped; for, if it be true that at 
one time a trust is dissolved and turned into 
an absolute estate by the possession com- 
ing to the cestui que trust, it must be so at 
all .other times. But the expression is 
used, in the proposition we are examining, 
that the trustees having surrendered the 
possession. If by this mode of expression 
it is meant that the trustees ever had pos- 
session, and that when Woodward died, 
they surrendered that possession as a mode 
of “ acquitting and discharging the trust” 
reposed in them by the deed, then it is a 
mistake of fact, as abundantly appears 
from the complainant’s bill; all the state- 
ments in which, are to be taken as true, 
the same being demurred to. If the cor- 
rectness of the proposition, therefore, in 
any degree, depends upon the supposed 
fact that the trustees had the possession of 
the negroes and surrendered that possession, 
the whole must fail, that fact not existing. 
A moment’s reflection must satisfy any 
mind that no trust, deed or marriage set- 
tlement could ever be made, if the posses- 
sion of personal property cannot remain 
with the person who is to enjoy its use- 
If such be the “act and operation of law,’* 


* 
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then every marriage settlement of personal 
property that has been made, without ex- 
ception, would be annihilated by this “act 
and operation of the law.” 

The case of Pringle v. Allen, (1 Hill’s 
Chane’y Rep. 135,) and Porcher v. Sarah 
B. Gist, reported in a newspaper, have 
been cited to support the position, that 
where the possession and the use of per- 
sonal property meet in the same person, 
the trust is extinguished, and the estate 
made absolute by “act and operation of 
Jaw.” In my judgment, neither of these 
cases, Whatever may be their merits in 
other respects, have any leaning toward 
the doctrine to sustain which they are 
cited. The case in 1 Hill 135, is where a 
deed conveys property to husband and wife 
for life, and to the use of the survivor, with 
a limitation over; it was held that upon 
the death of the husband, such an estate 
vested in the wife for life as was subject 
to levy and execution for her debts, the 
purchaser giving bond and security for the 
forthcoming of the negroes at the termina- 
tion of the life estate. The property was 
for her use during her life. Her husband 
was dead. She had, as a feme sole, con- 
tracted debts, and the court held that the 
sale of the property to pay her own debt, 
was literally applying it to her separate 
use, consistently with the deed. So far 
from the court having held that the trust 
was extinquished by the death of the hus- 
band, the precaution is taken to secure the 
remainder interest created by the deed. 
The newspaper case is said by Judge 
Johnson to “run on all fours” with this. 
Indeed, a cestui que trust would come into 
a court of chancery with but a poor grace 
to ask that her separate property be pro- 
tected from her separate debts. Separate 
property is created to pay just such debts. 
In such a case she makes her property 
liable by her contract for her separate use, 
and she would come into a court of equity 
with unclean hands if she came to seek 
the aid of the court to violate her own 
contract, and defraud an honest creditor. 
These cases have been pointedly referred 
to as South Carolina decisions, the state 
where this deed was made, and as indicat- 
ing the rule by which the case at bar ought 
to be decided. I am not aware that the 
law in this respect is different in South 
Carolina from the law in England or in 
Virginia. Whenever Mrs. Patterson shall 





ask the aid of this court to screen her from 
the payment of her own debts, then it will 
be time enough to talk of South Carolina 
law, and to cite the case in Hill’s C. Rep., 
and that in the newspaper. They certain- 
ly have no application to the present case. 
The case of Hays and wife v. Cheshire, (1 
McCord’s Chan. Rep. 233,) is also a Soutin 
Carolina decision. In that case it is de- 
cided that the statute of uses and trusts is 
to be construed as in England, and that it 
does not execute a use of a chatted inter- 
est. The husband procured the wife to 
join with him in executing a note, upon 
Which a joint judgment was obtained 
against them. An execution was issued 
and levied upon land conveyed to a trustee 
for the separate use of the wife, and all the 
interest of the husband sold under the exe- 
cution. The purchaser sued the husband 
for the land, and as the husband could not 
set up an outstanding title to protect his 
possession, a court of equity interposed by 
injunction to restrain the purchaser from 
proceeding at lew for the possession of the 
land, so settled on the wife for her separate 
use. ‘This case strongly corroborates the 
Virginia and the English cases. From 
these considerations, I am constrained to 
conclude that the second objection to the 
continuance of the trust in the case at bar 
beyond the existence of the marriage is 
wholly inconsistent with itself and with 
reason, and utterly unsupported by au- 
thority. 

From every view in which this case has 
been presented, the same result has been 
produced on my mind. Suppose that the 
trustees in this case had been executors, 
and the negroes mentioned in the deed of 
trust had been bequeathed, by will, to Mrs. 
Patterson and her son, one moiety to one 
by value, and the other moiety to the other 
by name, so as to make them specific lega- 
cies, it is clear from authorities, that until 
the executors assented to the bequests, the 
right of either fo the legacies would not 
attach at law so as to vest the property in 
either, notwithstanding they were in pos- 
session, and the legacies are specific, (11 | 
Com. Dig.) 

Now, I ask, in what consists the dif- 
ference in situation between the executors 
and trustees? The manner of their crea- 
tion is different. The executors are trus- 
tees for creditors as well as legatees. This 
we imagine is the only conceivabte dif- 
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ference. But this is a stronger case, be- 
cause the interest of Mrs. Patterson and 
her son in the trust property is not specific, 
but'it is in common—and if the trustees 
were executors, no assent to the bequest 
could be implied until they, the executors, 
made a division of the property between 
them, because until a division, there is yet 
something for the executors to do. The 
cases in Nott § McCord and in 2 Ran- 
dolph, abundantly prove this. If, then, no 
distinction can be found between the trus- 
tees and executors in the case I have sup- 
posed, where is the reason to be found for 
saying that Mrs. Woodward’s interest in 
this case vested in her third husband, Pat- 
terson? It is not like the cases cited from 

Jott & McCord, and Randolph. There 
the legacies and distributive portion of the 
wife had not been set off to her—yet the 
husband being in possession of the whole 
property, as in this case, did not have such 
possession as made it his. There the hus- 
band was administrator, and it might have 
been argued with some plausibility, that as 
administrator, ht had the legal, and as hus- 
band, he had the equitable estate to his 
wife’s moiety—and that the two interests 
being united in his person, and also having 
the actual possession, the estate became his 
in his life time. But because the property 
was undivided, no interest vested in the 
husband. We have here a much stronger 
ease. The husband is not the trustee. He 
has possession of his wife’s equity only. 
There is no union of the legal and equitable 
interests in his person. If the cases cited 
be law, can it be possible that Patterson’s 
possession of his wife’s undivided equity 
made the negroes his, which would upon a 
division belong to her ? 

It cannot be argued that this trust was 
terminated by the death of Woodward, 
without doing violence’to the English lan- 
guage used by the parties in framing the 
declaration of the trusts. In two events 
which did not happen, they are directed to 
re-convey to the parties provided for by 
the deed, discharged of the “érust.” In 
the event which did happen, they are di- 
rected to hold on, or stand seized for the 
use of the surviving parent and issue. But 


for the sake of argument, suppose it be ad- 
mitted that upon the death of the husband, 
(Woodward,) the legal estate passed out 
of the trustees, and that the legal and 


child, as tenants in common, and as such, 
was in the possession of the wife at the 
time Patterson married her. What would 
be the legal effect of this supposition ? 
The property being undivided, and one un- 
divided moiety belonging to an infant, the 
mother’s possession of the whole would 
create a resulting trust in the mother in 
favor of the child; and as the property is 
undivided, the child’s interest attached to 
every separate piece of property ; the trust 
would also attach to every separate piece 
of property. Her possession would then 
be the possession of a trustee for her own 
use, to one half the property, and for the 
child’s use for the other half of the profits 
thereof. Patterson, then, by virtue of his 
marriage became a trustee in right of his 
wife, and was entitled to all the benefits 
and incurred the same responsibilities to 
which the wife, at the marriage, was en- 
titled, and under which she rested. He 
never caused his wife’s interest to be s@pa- 
rated from that of the child, and therefore 
never took possession of the property dur- 
ing his life, in any other than a trust ca- 
pacity. Therefore, after his death, his 
representatives could not have reached the 
same, nor can his creditors. (See 2 Nott 
§ McCord Rep. 147,) (American Jurist 
No. 52, 473.) 

Much more forcibly does this doctrine 
apply when we remember that trustees 
held the legal title. In that case the wife 
was holding as the agent of the trustees, 
and her possession must be consistent to 
that agency. The case would be just such 
as that created by settlement of stock and 
funds for the separate use and trade of a 
wife to trustees. It is said, (2° Roper on 
Husband and Wife 88,) “The law consid- 
ers the wife as the agent of the trustee and 
her possession as his possession. Upon the 
application of these principles, the goods 
assigned and in the possession of the wife 
will be protected for her.” Patterson, 
then assumed the same mere agency, and 
acquired the mere use of the property, as 
his wife’s was. Hence, as the legal estate 
was never divested out of the trustees, 
either by limitation on the face of the deed, 
or by actual conveyance, and as the prop- 
erty was never legally divided during his 
life, it cannot be said that he acquired an 
other interest than that held by his wife 
when he married her. 





equitable estate vested in the wife and 
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IN BANKRUPTCY: 


U. S. DISTRICT COURT FOR THE NORTH- 
ERN DISTRICT OF NEW YORK. 
Before the Hon. ALFRED CONKLING. 


Samvuet Hatt and others v. Levi J. 
Cootey anp Samvuet H. Maxwe tt. 





TRADING. 


Livery-Stable-keepers, as stich, are not liable to be 
procegded against on the petition of creditors, 
under the late Bankrupt Act, as “* persons being 
merchants, or using the trade of merchandize, or 
retailers of merchandize.” 

The owner of timber lands who cuts down his trees 
and manufactures them into lumber for sale, 
merely as a means of deriving profit for his real 
estate, as such, does not thereby constitute him- 
self a merchant or trader within the act. But 
if he carries on this business upon a large scale, 
substantially and independently as a trade, the 
course of decision in the English courts strongly 
favors the conclusion that this would be sufficient 
to bring him within the act; and if it further ap- 
pears that he has from time to time bought tim- 
i lands, for the express purpose of manufac- 

uring, and does manufacture lumber from the 
trees growing thereon, for sale, and in one in- 
stance erected a saw-mill on the land purchased, 
and in another instance, in connection with the 
purchase of timber land, also purchased a large 
lot of sawed lumber for sale ; the case is clear. 


Tus was a petition for a compulsory de- 
cree of bankruptcy, and came before the 
court for hearing on the petition, answer 
and depositions. Several other questions 
arising in the case, having already, in the 
earlier stages of the controversy, been dis- 


posed of, the main, and in fact the only, 


contested question now was, whether the 
respondents were “ merchants, or persons 
using the trade of merchandize, or retailers 
of merchandize,” in the sense in which 
these terms are used in the first section of 
the bankrupt act. 

The state of the case with respect to this 
question was substantially as follows : 

The petitioners allege that the respond- 
ents, at the times of committing the several 
acts of bankruptcy charged against them, 
(the most important of which was committed 
on the 4th of January, 1843,) were “lum. 
ber merchants, and using the trade of pur- 
chasing lumber and logs, and manufacturing, 
shipping and selling lumber at wholesale 
and retail,” and that they were “engaged 
in the purchase and exchange of horses and 
carriages, and in the purchase of hay and 


The respondents in their answer admit that 
on the 4th of Januaay, 1843, and for more 
than a year previous thereto, they ‘‘ were 
the owners of a certain saw-mill with the 
appurtenances, and were interested as 
owners in certain timber lands in the town 
of Caton, Steuben county, upon which lands 
said mill was situated, and were interested 
as part owners of two other saw mills in 
Jackson, Tioga county, Pennsylvania, and 
in about three hundred and fifty acres of 
timber land, upon a part of which said mills 
are situate.” And they further admit that 
they cut down trees on these lands, and, at 
their mills, manufactured the logs into lum- 
ber, to the extent of about 400,000 feet; 
of which they shipped and sold at wholesale 
about 250,000, and sold the residue at re- 
tail at Elmira, where they resided and kept 
a lumber yard. And they deny that they 
were in any other manner lumber mer- 
chants. 

The respondents in their answer further 
admit that on the said fourth day of January, 
1843, and for more than a year previous 
thereto, they were the “owners of several 
horses and carriages which were kept by 
them and let by them for hire—that when 
a horse or carriage became worn out or 
otherwise rendered unfit for use, they sold 
and disposed of the said horse or carriage, 
or exchanged the same for a horse fit for 
use in their said business; and that they 
occasionally purchased a horse, or a pair 
of horses and carriage, to use in said busi- 
ness and let to hire.” And they deny that 
they in any other manner were dealers in 
horses or carriages. 

The depositions show that ‘in the spring 
of 1841, the respondents and one James 
Miller purchased of one Shepherd some 
timber land with a saw-mill thereon, to- 
gether with over 100,000 feet of pine boards 
and plank. This was called the “ Chides- 
der mill.” They afterwards became inter- 
ested jointly with Miller in two other saw- 
mills on the same stream, one called ‘‘Frind’s 
mill,” and the other ‘‘Mitchell’s mill.” 
'These mills were managed and worked by 
|Miller. The business consisted in sawing 
‘logs cut on the land bought o. Shepherd, 
'and in custom work. The witness Stowel 
who run the Chidesder mill testifies that 
Miller sometimes bought lumber of custom- 
ers after it was sawed. The testimony 
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a steam saw mill thereon in the town of El- 
mira; that after keeping the mill in opera- 
tion at Elmira from October 1841 to March 
1842, they removed it to the town of Caton 
in the county of Steuben, and there set it 
up in June or July 1842, and put it in oper- 
ation in September of that year. 

The evidence in regard to the business 
of the respondents as livery-stable-keepers 
is in substantial accordance with their an- 
swer, except that one of the witnesses 
swears to the sale of several horses; which 
in his opinion were fit for their business as 
livery-stable-keepers ; one of which he states 
was sold soon after it was purchased, at an 
advance of thirty dollars. 

The amount of capital employed in this 
business was about $4000, and they usually 
had on hand from 15 to 20 horses, and from 
12 to 15 carriages of various descriptions. 

It is further shown by the evidence that 
previous to Jurie 1841, they were extensive- 
ly concerned in contracts for the transpor- 
tation of the mail, and received from the 
government about $10,000 a year for this 
service. For the purpose of carrying on 
this business, and that of conveying passen- 
gers, they kept a large additional number 
of horses—about 80 in all. Their stage 
- business ceased, except as to one route, in 
June 1841. At that time they had a large 
quantity of oats on hand, which they sold, 
and had a sign up inviting purchasers. 
Oats were at that time dear; after harvest, 
when oats were cheap, they began again to 
purchase for their livery horses. 

In the prosecution of their business as 
stage proprietors and livery-stable-keepers, 
they were obliged to purchase large quan- 
tities of hay and oats, for which they some- 
times paid cash, and at other times gave 
their notes payable at a future day. 

Between the 24th of February 1838, and 
the 31st of December 1842, the respondents 
obtained loans, on accommodation notes, 
from the Chemung Canal Bank, amounting 
in the aggregate to $21,241. 

P. G. Clark, for petitioners. 

W. H. Seward, tor respondents. 


Conxu1ne, J.—The case turns upon the 
question whether the repondents, at the 
date of the several acts of bankruptcy 
charged against them, were, in the language 
of the late bankrupt act, “ persons being 
merchants, or using the trade of merchan- 
dize, or retailers of merchandize.” Look- 





ing in a general and summary way at their 

extensive and diversified business, and the 

manner in which it was conducted, it is dif- 

ficult for a mind familiar with the policy of 

the compulsory provisions of the act, to re- 

sist the conviction that it was at least in- 

tended to embrace cases like this. But 
whether it does so in fact, is a question 
juris positivi, and depends upon the just con- 
struction of the terms of the act. The policy 
of the compulsory branch of the American 
act is in accordance with that of the corres- 
pondent provisions of the English bankrupt 
laws. The preamble of the first English 
bankrupt statute (34 Wen. & c. 4,) recites 
that, “divers persons craftily obtaining into 
their hands great substance of other men’s 
goods, do suddenly fly to parts unknown, or 
keep their houses, not minding to pay or 
restore to any of their creditors, their debts 
and duties, but at their own wills and plea- 
sures consume their substance obtained by 
credit of other men.” The statute of 21 
James 1. c. 19, (differing in this respect but 
little from other intermediate acts,) provides. 
that all persons who “ use the trade of mer- 
chandize by way of bargaining, exchange, 
bartry, chevizance, or otherwise in gross or 
by retail, or seeking “his, her, or their trade 
of living by buying and selling, upon com- 
mitting acts of bankruptcy, shall be account- 
ed and adjudged bankrupts.” The first of 
these extracts from the English bankrept 
act indicates their principle—the second, 
(so far the largest class of persons em- 
braced by them, and so far as the present 
questions are concerned,) defines their 
scope. In this court, and, it is believed 
also, in the other national courts, the deci- 
sions of the English courts illustrative of this. 
principle, and tending to show who are to 
be considered as belonging to the denomi- 

nation of persons who “use the trade of 

merchandize,” have been regarded as appli- 

cable to cases of this character arising 
under our own act. To this test, therefore, 

I propose to subject the present case. 

1. Prior to the act of 6 Geo. 4. c. 16, © 
(passed in 1825,) by which the scope of the 
antecedent acts, interpreted by the courts, 
was defined and to some extept enlarged, 
and which, in addition to those embraced in 
tke previous acts, designates “ persons who 
seek their living by buying ard letting for 
hire,” livery-stable-keepers, as such, do not. 
appear ever to have been considered subject 
to such liability. It was only by adjudging 
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them to be persons “ using the trade of mer- 
chandize,” or, as such persons are usually 
styled in the English courts, “traders,” that 
they could have been brought within the 
earlier acts. But to constitute a trader, 
selling as well as buying was always held 
to be indispensible; and it was justly con- 
sidered that the occasional sale of horses 
and carriages that had become unfit for use, 
was but a necessary incident to the main 
business of letting for hire, and did not con- 
stitute the trade of merchandize. If, there- 
fore, they are liable to be decreed bankrupts 
on account of their course of dealing in the 
prosecution of this branch of their business, 
it must be on the ground of their having 
transcended its ordinary and just limits in 
selling horses and oats. But the just infer- 
ence from the evidence is that their sales 
of horses were at most only occasional and 
rare, and that they did not intend to deal 
generally, or hold themselves out as dealers, 
in horses, except so far as the exigencies 
of their other business required. And such 
occasional acts by persons not in a line of 
life to subject them to the bankrupt laws, 
have been held insufficient for this purpose, 
as being only ancillary to their main busi- 
ness. With respect to their sales of oats, 
it appears that these oats had been pur- 


chased by them to be consumed in the pro- | 


secution of their busiiess as stage proprie- 
toys and mail contractors, and that the sales 
were made in consequence of their aban- 
donment of this business; and it has re- 
peatedly been decided in the English courts 
that a sale of surplus commodities not pur- 
chased with a view to sale, was not such a 
dealing as would render the vendor liable 
to prosecution as a bankrupt. The fact 
relied on by the counsel for the petitioners 
of the respondents having been obliged to 
purchase oats again after harvest for their 
livery horses, | am of opinion ought to 
make no difference. At the time of the 
sale they had a large surplus, and they had 
a right to dispose of it. That they were 
able then to obtain a high price, and after- 
wards to purchase at a lower rate was but a 
fortunate accident. Upon the whole, there- 
fore, my opinion is that the respondents are 
not liable tébe decreed bankrupts in this 
compulsory proceeding, as dealers in horses, 
carriages or provender. 

To prevent misapprehension, it may not 
be amiss to notice the case of Martin v. 
Wightingale, (3 Bing. 421,) cited and re- 


lied on at the argument by the counsel for 
the petitioners, in which a livery-stable. 
keeper was subjected to the bankrupt law. 
This case was decided in 1826, which was 
the next year after the passage of the act _ 
of Geo. 4, already referred to. The only 

report of it I have it in my power to con. 

sult, is a mere statement of the point de. ° 
cided, in 17 Com. L. Rep. 33. Neither 

from this imperfect report, nor from the 

citations of the case I have met with in 

elementary works, does it satisfactorily ap. 

pear what were the precise grounds of the 

decision. But the tenor of antecedent de. 

cisions clearly infers either that this case 

arose after and was governed by the new 

act, or that it turned on the fact stated, that 

the party “occasionally sold horses to cus- 

tomers.” 

That the provision of the act of Geo. 4, 
by which all those who seek their living by 
buying and letting for hire were subjected 
to its operation, was intended to.bring in 
an additional class of persons, does not ad- 
mit of a doubt. Such is unhesitatingly as- 
sumed to have been its design and effect by 
| Mr. Sanders, in his treatise on the Law of 
| Pleading and Evidence, vol. 1. p. 218, ° 
where, speaking of this clause of the new 
act, he remarks that “this provision will . 
include a large class of persons, such as 
job-masters, livery-stable-keepers, hackney- 
men, furniture-brokers, &c.,” and in sup- 
port of his position he cites, Deacon 27. 
Congress not having seen fit to adopt this 
provision, it is entirely clear that any de- 
cisions founded on it are inapplicable here. 

2. It remains therefore to be decided, 
| whether the respondents are liable as lum- 
|hber merchants. Their liability on this 
ground was denied by their counsel, be- 
cause, as he insisted, the lumber sold by 
them was manufactured from trees which 
, had grown on their own lands. That the 
‘manufacture and sale, by a person, of-the 
| produce of his own land does not constitute 
such person a trader within the purview of 
the English bankrupt law, as a general 
proposition, is true. But it is a proposition 
subject to exceptions. “This question,” 
says Lord Henley, (formerly Mr. Eden,) in 
the last edition of his Digest of the Bank- 
rupt Law, “whether a person making bricks 
for sale is liable to the bankrupt law, was 
formerly much and most unsatisfactorily 
discussed. The point has since come un- 
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as extracted from the modern cases, may 
now be stated as follows: When the busi- 
ness of brick-making is carried on as a mode 
of enjoying the profits of a real estate, it 
will not make the party liable to the bank- 
rupt law ; but where it is carried on substan- 
tially and independently as a trade, it will 
do so; and there is no difference whether 
the party is a termer or entitled to the free- 
hold. ‘The same general doctrine applies 
to the case of a person manufacturing al- 
um, burning lime, or selling minerals trom 
his own quarry.” 

I have carefully examined all the cases 
within my reach, cited by this writer on this 
point, and such others as | have been able 
to find. I abstain however from attempting 
a particular analysis of them, because I am 
of opinion that the present case does not 
require so elaborate an undertaking. Suf- 
fice it to say, that although there is some 
apparent discrepancy among them, they 
seem to me to warrant the inference drawn 
from them by Lord Henley. It will be ob- 
served he does not mention the case of the 
manufacture of lumber. Indeed, that case 
would seem to be in one respect distin- 
guishable from most if not all of the cases 
mentioned by him, on the ground that in 
these, other materials are to be bought and 
mixed with the produce of the land; and in 
order to constitute a using of the trade of 
merchandize, there must be a buying of 
some commodity, and a selling of the same 
commodity, either in the same or in an al- 
tered state. But be this as it may, it can- 
not be doubted that the purchase of trees, 
whether felled or standing, and the manu- 
facture and sale of lumber therefrom, would 
be equivalent to the purchase and sale of 
lumber already manufactured by another ; 
nor that a lumber merchant is as much 
subject to the bankrupt law, as a merchant 
of any other description. This was dis- 
tinetly decided in the case of Holroyd and 
others v. Gwynne, (2 Taunt. 186.) In that 


ase the bankrupt had purchased 347 oaks, 


and 11 ash trees, standing, which he con- 
verted into timber, laths, &c., a part of 
which he had sold. It was proved also that 
he attended public auctions of timber, and 
that he subsequently bought, but did not pay 
for, another parcel. The court considered 
it a clear case of trading. It is true the 
bankrupt in that case purchased only the 
timber, and that in the present case the re- 
aes purchased the lands as well as 





the timber growing thereon. nd it is true 
also as a general principle that dealings in 
real estate do not make a man a trader. 
But whether the respondents can claim ex- 
emption on this ground, may well be doubt- 
ed. It is the duty of courts to regard not 
so much the mere forms as the substance 
of things. The respondents were exten- 
sively engaged in the manufacture and sale 
of lumber. They obtained the raw ma- 
terial chiefly by successive purchases of 
timber lands, in different places, remote 
from the place of their residence, and which 
they do not appear to have used, or con- 
templated using, for any other purpose. It 
was virtually therefore by the purchase of 
growing trees ; and if it was necessary to 
decide the question, I should feel much hes- 
itation, notwithstanding the old case of Port 
v. Turton, (2 Wils. 169,) relied on by the 
counsel for the respondents, in adopting the 
conclusion that the character of their trans- 
actions was essential!y changed by the fact 
of their having also acquired a title to the 
lands, on which the timber was growing. 
But what in my judgment places the case 
beyond all reasonable doubt is the fact that 
they also purchased and sold lumber already 
sawed. ‘To say nothing of the evidence of 
other purchases, they in partnership with 
Miller, in the spring of 1841, bought of 
Shepherd 100,000 feet of pine boards and 
plank. This purchase alone would bring 
them directly within the case of Holroyd 
and others v. Gwynne, and stamp them with 
the character of lumber merchants. Sev- 
eral minor purchases were also made by 
their partner, Miller, who had charge of the 
mills in which the three were jointly inter- 
ested, and although it does not expressly 
appear that the respondents knew of these 
purchases at the time, yet, as Miller was 
their agent as well as partner, and as there 
is no evidence of dissent on their part, I 
think they are legally responsible for his 
acts. It was insisted also with considera- 
ble plausibility by the counsel for the pe- 
titioner, that the evidence shows a large 
excess of sales during the season of 1842, 
over the quantity of lumber manufactured, 
and that this excess can in no otherwise be 
satisfactorily accounted for, than by the sup- 
position that considerable purchases were 
in fact made of which no particular account 
is given. 

The idea that the range of inquire as to 
the transactions of the respondents was by 
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the terms of the order limited to the period 
of three months next preceding the 4th of 
January, 1843, was wholly fallacious. The 
nature of the respondents’ occupation at 
that date, could be satisfactorily determined 
only by ascertaining what it had been du- 
ring a considerable period before. If they 
had in fact abandoned their business as 
lumber merchants, they had a right to show 
it. But there being no such evidence, the 
law will presume its continuance—and in- 
deed, the evidence clearly shows that it 
was continued. 

Upon the whole, therefore, while I con- 
cede the general principles laid down by 
the counsel for the respondents, in his 
learned and able argument, I am of opinion 
that a decree of bankruptcy ought to be 
entered against the respondents. 

The strenuous and persevering opposition 
which has been made to this petition, under 
the circumstances of the case, and on the 


grounds assumed, would seem to infer an 


impression on the part of the respondents 
that preferences given in direct contraven- 
tion of the second section of the bankrupt 
act, and which it expressly declares to be 
fraudulent and void, can be so declared 
only when brought directly under the cog- 
nizance of the national courts, by a pro- 
ceeding either voluntary or compulsory un- 
der the act. For such an impression no 
sufficient color is afforded either by judicial 
decisions, so far as they have come to my 
knowledge, or by any just view of the policy 
of the act. The provisions to which I have 
referred, are in terms unlimited as to per- 
sons, and being the supreme law of the 
land, are obligatory alike upon the state 
and national courts. 


U. S. DISTRICT COURT, PORTLAND, ME. 
Before the Hon. A. WARE. 


Ex parte Dorr. In the matter of ALBERT 
Marwick.—31 May, 1845. 


Whether under the bankrupt act the creditors of a 


partnership can be allowed to prove claims4 


against the separate estate of one of the partners 
to receive dividends, in concurrence with the 
separate creditors of the partner, when there is 
no joint estate and no living solvent partner. 

If there be any joint fund however small, such 
proof cannot be allowed, although such fund 
may have been created by the separate creditors 
purchasing some of the partnership assets, ac- 
tually worthless, for the purpose only of creating 
it; for if there be a joint fund, the court cannot, 
under the statute, look behind the fact, to en- 
quire how it has been produced. 


Tuts was a case of objection to a proof 
of a debt. Marwick the bankrupt in May, 
1837, entered into a copartnership with 
one Frederic Davis, and as partners, they 
purchased a quantity of provisions for the 
Georgia Lumber Company to the amount 
of $800, for which they drew their bill on 
the company in favor of Bradbury. Before 
the bill was paid, the company failed, and 
the failure of the company produced that of 
the copartnership of Marwick & Davis, by 
which the firm was dissolved. ‘They af- 
terwards gave their joint note for the sum 
remaining due, viz: $740.88. This note, 
Bradbury, for a valuable consideration, trans. 
ferred to Dole, with notice that it was a 
partnership debt. The assignee of Mar. 
wick & Davis, rendered in his account of 
the joint estate, Oct. 25, 1844, shewing 
outstanding demands in favor of the firm, 
to the amount of $13,000, which comprised 
the whole assets of the firm, and which 
were all represented as utterly worthless, 
Dole, the creditor, proved his debt, June 17, 
1842. The assignee after rendering his 
first account, applied for liberty to compro- 
mise or sell a claim against the Georgia 
Lumber Company, which was disposed of 
for $40, of which a supplementary account 
was rendered, and the amount paid into 
court, April 25, 1845, to the credit of the 
joint estate. The final account of the as- 
signee of the separate estate showed as- 
sets to the amount of $545.93. ‘T'wo debts 
have been proved and allowed against the 
estate, one by Charles E. Marwick for 
$684.04, and the debt of Dole. Marwick 
objected to the admission of Dole’s debt 
against the separate estate. 


Wart, J.—Two questions have been 
raised and argued in the present case. 
The first is whether the creditors of a co- 
partnership can, in any case, be admitted 
to prove their claims against the separate 
estate of one of the copartners, for the pur- 
pose of receiving dividends in concurrence 
with the separate creditors of the copariner. 
The second is whether, admitting that they 
may in some cases, the partnership credi- 
tors can be admitted so to prove under the 
facts in this case. 

The 14th section of the bankrupt act 
provides, when two or more persons become 
bankrupt, who are partners in trade, that 
separate and distinct accounts shall be 





kept in the settlement of their estates, of 





ME re 








for 
ick 
ebt 








alias al 








THE NEW YORK LEGAL OBSERVER. 287 





In Bankruptcy.—Ex parte Dole—In the matter of Marwick. 





the joint effects of the firm and of the sepa- 
rate effects of the several partners, and 
when the whole expenses are paid that the 
net proceeds of the joint property shall be 


‘ applied to the payment of the joint creditors, 


and the separate property of each partner 
shall be applied to the payment of his sep- 
arate creditors, and that the creditors of the 
respective estate shall be allowed to receive 
dividends from the other estate only after 
the creditors of that estate shall have been 
fully paid. This is in substance the rule 
established by the law, and it is quite clear 
where there is both a joint and separate 
estate, that the creditors of neither can 
prove against the other estate for the pur- 
pose of receiving dividends, except from the 
surplus remaining after its own proper 
creditors have been fully satisfied. 

This general rule for marshaling the as- 
sets and claims, is taken from the English 
bankrupt law. But under that system there 
are exceptions, as well established as the 
rule itself. One of these exceptions is 
where there is no joint estate and no living 
solvent partner, as is the fact in the present 
case. In such a case, the joint creditors 
are allowed to prove and receive dividends 
against the separate estate, in concurrence 
with the separate creditors. Story on 
Partnership, §372. Eden on Bankruptcy, 
172. But to bring the case within the ex- 
ception, there must be absolutely no joint 
estate. If there be any, however small, 
the exception is not allowed, and it has 
been rejected where the joint estate amount- 
ed only to £1116. And again, there must 
be no living solvent partner—and solvent is 
here used not in its ordinary sense, that is 
an ability to pay the whole of one’s debts— 
but in the sense of non bankrupt partner. 
For though he may he in fact insolvent and 
unable to pay the whole of his debts, if he 
be not actually in legal bankruptcy, the ex- 
ception is excluded and the general rule 
prevails. 3 Maddox, Rep. 229. Ex parte 
Jansen. The principle is, that while there 
is any fund, however small, to which the 
joint creditors may resort, they cannot come 
against the separate estate in competition 
with the separate creditors; and though a 
person may he insolvent if he be not in ac. 
tual bankruptcy and thus divested of all his 
property, he may still have the ability to 
pay part of his debts, and this possibility is 
held to be enough to exclude the joint cred- 
itors from sharing in the separate estate of 





the bankrupt partner, except in the surplus 
after the separate creditors are paid. 

Such is the general rule under the Eng- 
lish bankrupt laws, and such the character 
of the exception to the rule, which it is sup- 
posed may be admitted under our law. Our 
statute has adopted the general rule, with- 
out taking notice of any of the exceptions. 
It does not appear to contemplate the case 
of there being no joint property, and as it 
passes it by in silence it may be a grave 
question, whether it does not leave such a 
case open to the application of the general 
principles of equity. But as there is a joint 
fund in the prsent case, it is immaterial 
whether it does not, unless the court may 
look behind the fact of there being a joint 
fund, to the manner in which it has been 
created. 

It appears from the proofs in the case, or 
the facts which are admitted, that the as- 
signee rendered in his first account of the 
partnership estate in October, 1844, in 
which the whole of the assets, consisting of 
outstanding demands, are represented as 
worthless; that afterwards he applied for 
liberty to compromise or collect a debt, on 
which he obtained $40, and rendered into 
court in a supplementary account; and it 
further appears, that the money to take up 
this note was actually advanced by Charles 
Marwick as creditor of the separate estate. 
Now the argument is, that if the exception 
to the general rule of marshaling the assets 
and debts, established under the English 
bankrupt system, may be admitted under our 
statute, then as it is founded on the general 
principles of equity and distributive justice, 
a creditor of the separate estate ought not 
to be permitted to defeat the equity of the 
joint creditor by purchasing for a small 
sum a partnership demand, for which noth- 
ing could have been obtained but for this 
purpose. Allowing the premises on which 
the argument is founded to be correct, it 
does seem to present itself with some force 
to the equitable consideration of the court. 
The effect in the present case will be, that 
the separate creditor will receive nearly 
the whole of his claim and the joint credi- 
tors but a small percentage, if each is re- 
stricted to his own appropriate fund. 

But after considerable reflection I have 
come to the conclusion, that, admitting the 
assumption on which the argument is found. 
ed, it cannot prevail. In the first place, if 
this matter is viewed as a struggle between 
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the two classes of creditors, it is a strife on 


make the most of the assets. If with the 


the part of the separate creditors, not de| knowledge that $40 could be obtained by 


lucro captando, but de damno vitando. A 
creditor may, without any grave imputation 
in the forum of conscience, be allowed to 
use all fair and legal means to avoid a loss, 
though it may incidentally be at the expense 
of another creditor. And though it is a 
maxim in equity jurisprudence that equality 


is equity, yet the court still holds the maxim | 


subordinate to legal priorities, which one 
party may by his diligence acquire over 
another. And further,the whole subject of 
marshaling the assets and claims between 
the joint and separate creditors in bank- 
ruptcy, involves some of the most difficult 
problems that occur in the whole range of 
jurisprudence. It has hitherto been found 
impracticable to establish any general rule 
that will meet the equities of all the various 
cases that come up in practice; and the 
courts have been finally compelled, instead 
of subjecting the whole to a rigorous analy- 
sis and extracting a system of rules, which 
will carry out the principles of natural jus- 
tice, to cut down the difficulties by estab- 
lishing a general rule, which at first seems 
conformable to general equity, and then to 
limit and qualify it by a number of arbitrary 
exceptions, in order to meet the particular 
equities of particular cases. Eden on 
Bankruptcy, 169—74. Story on Partner- 
ship, §374—382. This system is admitted 


to be not entirely satisfactory; it has some- | 


times been departed from and again restor- 
ed, and is now adhered to not because it is 
in all respects conformable to the principles 
either of positive law or of natural equity, 
but partly as a rule of convenience as it has 
been sometimes called, and partly because 
no system has hitherto been presented as a 
substitute, which is not found to be encoun- 
tered by equal difficulties. 17 Vesey, 207. 
Dutton v. Morrison. 3 Vesey, Ex parie 
Elton. 

If then we admit that the equitable doc- 
trines of the English courts in the adininis- 
tration of their bankrupt law are applicable 
under our statute, how will the case stand? 
In the first place, if this fund had been 
brought into court in consequence of the 
purchase of this note by any other person 
than a separate creditor, it is clear there 
would have been an end of the case. What 
difference does it make, that he has ad- 
vanced the money, and thus created the 
fund? It was the duty of the assignee to 


compelled to pay the money out of his own’ 
pocket. ‘The fund would then have been‘ 
_ produced in this way, and the joint creditor 
would have been in the same condition as 
he is now. It was not for the assignee to 
inquire who the purchaser was, or what 
| were his motives in making the purchase, 
| And even suppose that he might have done 
| this and have refused to sell to a separate 
creditor for such a purpose, the creditor 
; might have gone to the debtor and furnished 
‘him the money to take up the note, and 
| thus indirectly obtain the same result. And 
indeed this seems to have been the course 
adopted in the present case; for the note 
was nominally taken by one of the com. 
pany, who was liable upon it, though the 
money was advanced by the creditor. So 
that if we were to adopt the principle of 
going behind the fact of there being a fund, 
to inquire whether that had not been ine. 
| quitably created by the management of the 
separate creditors, the court would at once 
be involved in inextricable difficulties, 
The object of this inquiry is to reach the 
| supposed equity of the case, by making a 
|more just and equal distribution of the as- 
| sets between the different classes of credi- 
|tors, and to prevent the separate creditors 
from creating out of worthless assets a small 
fund for the sole purpose of preventing the 
joint creditors from sharing with them the 
separate assets. But after all, is not this 
supposed equity more apparent than real? 
Each class of creditors originally trusted to 
different funds and different responsibilities, 
one to the social and one to the separate 
responsibility. The general equity would 
therefore seem in all cases to confine each 
class of creditors to that fund to which they 
primarily trusted, unless in a case where 
there had been a fraudulent or improper 
abstraction from one estate for the purpose 
of increasing the other. And this is the 
general rule, not only in bankruptcy, but in 
general equity. Each class of creditors 
has a right of prior payment out of the. 
estate to which he is supposed to have given 
credit, and the other class can only go 
against the surplus. If a creditor of one 
partner attaches partnership property, his 
attachment only holds the right or interest 














which the parties shall be found to have in 


the transfer of this note, he had rendered it - 
into court as worthless, he might have been: 
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_, Suant to art. 10, title 4, ch. 2,2 RK, S. 183. 


‘ the writ into this court filed an assignment 
of errors in fact, alleging that he was an 
. infant at the time of appearance and judg- 
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the property after an account is taken and 
the joint creditors are paid. Kent. Com. 
64—5. Note c. 5th edition. Story’s Part- 
nership, §363. The equity of each class of 
creditors against their proper fund, certain- 
ly seems to be stronger than that of the 
other class, who never could have looked to 
it for their security, except so far as there 
might be a surplus after discharging its own 
proper liabilities. 

The general rule therefore has its foun- 
dation in natural equity, and it is established 
by the law. ‘The law itself makes no ex- 
ception. Now admitting that the case of 
there being no joint estate to be a casus 
omissus, not contemplated, and therefore not 
within the purview of the law, it certainly 
covers all cases where there is a joint fund, 
without inquiring into its origin. And it is 
a rule in the construction of statutes, that | 
when the statute covers the whole case in | 
all its circumstances and makes no excep- 
tion, none can be made by the court. 

My opinion, on the whole, is, that the 
proof cannot be admitted against the sepa- 
rate estate in competition with the separate 
creditors. 








COURT OF COMMON PLEAS, 
ONTARIO, NEW YORK. 





Before the Hon. E. FITCH SMITH, 
AXTELL v. PARBURT. 


JURISDICTION OF THE COURT OF COMMON 
PLEAS OVER ERRORS IN FACT ARISING OUT 
OF PROCEEDINGS IN JUSTICES COURT. 

Under the provisions of the Revised Statutes the 
Court of Common Pleas is clothed with the same 
jurisdiction over errors in fact arising out of pro- 
ceedings in Justices’ Courts, which, prior to the 
Revised Statutes was lodged in the Supreme 
Court. 


Tuts was an action commenced by Par- 


burt against Axtell in a justices court, in| 


which a judgment was rendered against 
Axtell—the case was removed to this 
court by a writ of certiorari, sued out pur- 


The plaintiff in error upon the return of 


ment in the court below, and the defendant 
in error took issue upon that fact. The 
question submitted for the opinion of the 





court, was, whether the court had jurisdic- 


tion over errors in fact, and if so, then how 
such issue thus joined was to be disposed of. 
The plaintiff in error claimed the right of 
a trial by jury, but the defendant in error 
insisted that this court had no jurisdiction, 
and that it could not in any manner try 
such issue. 


E. Frrcu Suiru, First Judge, delivered 
the opinion of the Court.— 

There can be no doubt that the party 
aggrieved may bring a writ of error in fact, 
on the ground that he was an infant, and 
did not appear by prochein ami if plaintiff, 
or by a guardian ad item if defendant. 
The question is in what court, this assign- 
ment must be filed. Prior to the revised 
statutes, a writ of error in fact only lay 
from the supreme court to an inferior court 
of record at common law, or to a justice’s 
court by statute. The common pleas be- 
ing the mere creature of the statute, and 
in every sense an inferior court, it possed 
no powers, except those conferred upon it 
by statute; it could not recal its own 
judgment for errors in fact, nor had it ju- 
risdiction to entertain a writ of error of 
any kind. 14 J. R. 423,20 J. R.22. The 
statutory writ of certiorari to a justice’s 
court was prior to the revision, issued out 
of, and returnable in the supreme court. 
1 R. L. 1813, 396; 15 J. R. 87. 

It will be found we think upon a careful 
examination of the authorities, that the 
power of the supreme court over errors in 
fact originating in proceedings in a justice’s 
court, was not in the exercise of a strict 
common law jurisdiction, independent of 
the statutory power conferred under the 
act of 1813, giving the statutory writ of 
certiorari in such cases. It is true the 
supreme court of this state under the colo- 
nial act of 1691, (Brad. Ed. of Laws 1794,) 
possessed powers and had a common law 
jurisdiction co-extensive with that of the 
king’s bench, the common pleas and court 
of exchequer in Englandcombined. These 
powers were not altered or changed by the 
constitution, and remain unimpaired in all 
their essential features to this day. 

It is also true that those courts in Eng- 
land, had a very extensive common law ju- 
risdiction, and had power to keep all in- 
ferior courts within their bounds; yet a 
writ of error, strictly speaking, would not 
lie except upon matters of law, in cases 
where no evidence was required to support 
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it. It never reached the merits which lay 
beyond the record until the statute gave a 
bill of exceptions. 2 Bl. Com. 407; 15 
Wen. 583. At common law, too, a writ of 
error only lay by the party aggrieved, by 
an error in the foundation, proceedings, 
judgment, or execution, where a judgment 
was given by judges of record and in a 
court of record. The remedy for errors in 
courts not of record or by any inferior judg- 
es, was not by a writ of error, but by a 
writ of false judgment. Co. Inst. 288, 6. 

Neither could such defects be reached, 
or a remedy applied under a common law 
certiorari ; for that writ, only removed the 
record itself. The mere record of a jus- 
tice’s court, without the evidence, or any 
of the interlocutory decisions made, where- 
in no defects not apparent upon the face of 
the record would appear, would not enable 
the eye of the court to perceive defects of 
this nature, or its arm to reach such mat- 
ters as lay beyond the record itself. 8 
Cowen R. 13; 2 Dougl 549, 553; Lofft 
347; 1 B. Adolp. 482; 7 Cowen R. 108, 
136; 6 Wend. 564, 566. 

It is true that from the reasoning of the 
court in some of the cases relating to er- 
rors in fact arising out of proceedings in a 
justice’s court, one might naturally infer, 
that the supreme court in the exercise of 
its jurisdiction over errors in fact in such 
cases, based that jurisdiction upon a com- 


face of the record or justice’s return, that 
they then allowed it to be assigned for er- 
ror in fact. Issues joined therein were 
disposed of as other issues in that court. 
If we are right in this view, it was by force 
of the statute they thus effectuated the end 
in view, and applied a remedy under this 
statutory writ, the efficacy of which quo ad 
hoc was derived from the statute, and not 
from a common law jurisdiction. 

This succient view of the law as it stood 
down to the revision of the statutes, is only 
important as it may aid us in ascertaining 
the intent of the legislature, in enacting 
this 10th art. of chap. 2 of the Revised 
Statutes. 

This becomes important, as the question 
is now presented for the first time in this 
court, whether under the revised statutes 
this court under this writ is clothed with 
the same jurisdiction over errors in fact, 
arising out of proceedings in justice’s 
courts, which, prior to the revision, was 
lodged in the supreme court. If it is, there 
cannot be any doubt of our jurisdiction in 
this case, or as to what should be our 
course of proceeding in disposing of this 
issue of fact. What are our powers in this 
respect under the revised statutes? We 
shall look at this question, Ist, as an origi- 
nal one, and then upon authority. 

We by no means intend to controvert 
the position assumed by the counsel for 








mon law power to set aside verdicts for | the defendant in error on the argument of 
errors in fact in courts which did not pos-} this cause, that this court is purely a statu- 
sess the power to do so; that this power | tory court, possessing no powers, except 
was called into exercise upon the ground, | those expressly conferred ; that it can take 
that otherwise this would be an evil with- nothing by implication. But the assump- 
outaremedy. Still we think its existence | tion of the counsel, that all our powers in 
sprung into being under the statute, giving | this respect are strictly appellate, that we 
the statutory writ of certiorari in such ca-| can only review what was presented to, 
ses; that its real foundation rested upon and adjusticated upon by the court below, 
the statute which authorized the supreme | is not so clear a proposition. 

court in reviewing proceedings in a jus-| This assumption is in fact begging the 
tice’s court, impliedly not to be regulated yery question which is presented in this 
by the rules. applicable to writs of error, cause, the determination of which will 
and certioraris at common law, but ex-j dispose of the main point in this cause- 
pressly to proceed and give judgment as This question necessarily involves an in- 
the very right of the case should appear. | quiry into the origin and nature of our, 
Under this statutory authority, when any | jurisdictional powers in this respect. 
irregularity appeared in the return of the) In England the court of common pleas - 
justice, they considered it properly before | was one of a very extensive jurisdiction. ° 
them, and reversed the judgment for it, | It took cognizance of all actions between | 
(10 J. R. 239,) and we think it was by | subject and subject in civil cases, whether 
virtue of the same authority, that, whenever | real, personal, or mixed, or compounded. 
any irregularity took place, which did not | of both; even writs of error in fact lay 
and could not be made to appear upon the ' from it to inferior courts. In the colony 
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of New York, no court of similar jurisdic- 
tion was originally established under our 
colonial government. During Governor 
Douglas’ administration, courts of justice 
were originally established in 1683, but no 
court of common pleas was established 
until 1691, when an act was passed estab- 
lishing a court of common pleas, to have 
jurisdiction in all actions, and matters tri- 
able at common law. This jurisdiction of 
this court continued as thus established 
down to the adoption of the present con- 
stitution of this state in 1821. His ju- 
risdictional powers were not materially 
changed down to the period of the adop- 
tion of the revised statutes. By those 
statutes its general jurisdiction is thus de- 
fined: ‘* They, that is the court of com- 
mon pleas, shall possess the powers and 
exercise the jurisdiction, which belonged 
to the courts of common pleas of the sev- 
eral counties of the colony of New York, 
with the additions, limitations, and excep- 
tions, created, and imposed by the consti- 
tution and laws of this state, and every 
such court shal] have power: Ist. To 
hear, try and determine, according to law, 
all local actions arising within the county 
for which such court shall be held, and all 
transitory actions, although the same may 
not have arisen in the county. 2nd. To 
grant new trials. 3rd. To hear and deter- 
mine appeals from justice’s courts, in the 
cases, and in the manner provided by law. 
4th. To exercise the powers and jurisdic- 


tion conferred on them by law, over the | 


persons and estates of habitual drunkards. 
5th. To exercise such other powers and 
duties as may be conferred and imposed by 
the laws of this state.” 
It has already been seen, that the juris- 
dictional powers of the court of common 
pleas of the several counties in the colony 
of New York, did not extend to writs of 
error or certiorari, nor did they possess the 
power to entertain writs of error in any 
case. As a necessary consequence they 
had no jurisdiction over errors in fact, 
which originated from writs of error at 
‘common law. Those courts were of a 
, limited and inferior jurisdiction, the mere 
{creatures of the statute, as this court still 

is. It is difficult to perceive any warrant, 


" under any of the above enumerated powers 


of this court, unless such power is confer- 
red by some other provisions of the statute, 
so as to be comprehended within the pur- 








view of the 5th subdivision of the section 
defining our jurisdiction above cited. If it 
does exist in cases arising under this statu- 
tory writ of certiorari, it must be found 
under some of the provisions of this 10th 
art. of chap. 2. By §168 of art. 10 chap. 
2: 2 R. 8.186. In all cases of judgments 
rendered before a justice of the peace, 
where the debt or damage recovered shall 
not exceed $25 exclusive of costs, either 
party thinking himself aggrieved may re- 
move the same by a writ of certiorari, into 
the court of common pleas of the county 
in which such judgment was rendered. 

The statute then provides that the party 
intending to apply for such writ, must 
make or cause to be made an affidavit, set- 
ting forth the substance of the testimony 
and proceedings before the justice, and the 
grounds upon which an allegation of error 
is founded. 

This affidavit is to be presented to one 
of the officers named, within a limited time, 
who is authorized, if he should be satisfied 
that any error affecting the merits of the 
controversy has been committed by the 
justice or jury, in the proceedings, verdict 
or judgment, to allow such writ. Upon 
this affidavit, writ, and allowance being 
served upon the justice, he is to make and 
file a return thereto, in which he must 
fully and truly answer to all the facts set 
forth in the affidavit on which the writ was 
allowed. 

By §180, when such writ, affidavit, re- 
turn, &c., are filed with the clerk of the 
court of common pleas, the cause may be 


brought on to argument before the judges 


of the court of common pleas, without any 
assignment or joinder in error, and without 
furnishing the judge with any other copy 
or copies of the papers filed, which are to 
be brought into court for that purpose. 

It was supposed by the counsel for the 
defendant in error, that, inasmuch as this 
180th section simply provides for bringing 
the cause to argument before the judges, 
and dispenses with any assignment of er- 
rors, that no such assignment can be filed 
in this court. It is apprehended that the 
legislature did not intend that such should 
be the effect of this section; the principal 
object intended by dispensing with assign- 
ment of errors, and copies of the papers, 
which were required under the former 
practice in the supreme court, was, the 
lessening the costs of the proceedings, by 
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simplifying the practice in this court, but | 
not to take away the right itself, in cases 
where the exercise of it was necessary for 
the attainment of justice between the par- 
ties. 

It was supposed on the argument, that 
the position of the counsel for the defen- 
dant in error on this point was fortified by 
the language of the 181st section, which 
provides, “The judges of such cour! of 
common pleas shall proceed and give judg- 
ment in the cause as the right of the mat- 
ter shall appear, without regarding tech- 
nical omissions, imperfections, or defects, 
in the proceeding before the justice, which 
did not affect the merits, and may affirm 
or reverse the judgment in whole or in 
part.” 

It was supposed that because the judges | 
were to proceed and give judgment, that this | 
must be done by them upon the record it- | 


self, and that they had no rights to the | 
intervention of a jury for the purpose of | 
ascertaining any fact not presented in the 
return itself, at any rate that it delegated 


no power over errors in fact. 





mon law by the writ of false judgment ; for 
the same statute which gives this remedy, 
evidently substitutes it for that, as it takes ; 
away, in express terms, the remedy by a” 
writ of false judgment, which was, at com-; 
mon law, the only way by which such de-} 
fects could be reached in courts which 
were not courts of record. The legislature” 
could not have intended, in abrogating this 
common law remedy for such errors, to 
take away all remedy: such would be the 
consequence, were any other construction 
to be adopted. 

Upon this argument we had doubts 
whether this court was quo ad hoc, vested 
with the same powers, as were possessed 
by the supreme court under the act of 
1813. But upon a more critical examina- 
tion of the statute, we are satisfied that it 
was the intention of the legislature to give 
this court the same jurisdictional powers 
over assignments of error in fact, arising 
out of proceeding in justices’ courts, when 
removed to this court by certiorari, as was 
given to that court under the act of 1813. 
This conclusion seems fortified by the fact, « 








It will be found by reference to the R. S.|that the supreme court, under that act, : 
of 1813, p. 397, §17, that the power here based its jurisdiction in such cases upon ‘ { 
given to this court, in such cases, is pre-|the power conferred by the 17th section 
cisely the same as that which was given to | of that act, which gave to that court, the : 
the supreme court, where such writ issued | power to proceed and give judgment ac- : 
out of, and was returnable in that court ; | cording as the very right of the case should 
for by that act it was provided, as in this, | appear, without regarding imperfections, 
“that in all cases of judgments removed | omissions, or defects in the proceedings 
by certiorari as aforesaid, the supreme court before the court below. This power in 
shall proceed to give judgment according to all its essential features is the same as that 
the very right of the case, §c.” which is given to this court under the 

That act, like this, did not contain any | 181st section of the revised statutes above 
authority to call a jury to try issues of fact |referred to. It also appears from the re- 
in such cases, yet it was the uniform prac- |visers? notes that this 10th article as origi- 
tice of that court under the power delegat- | nally reported by them, did provide for the 
ed by similar words, to entertain under this | removal of such causes under this writ to 
statutory power, assignment of error in|the supreme court, where the jurisdiction 
fact. That it did in fact exercise such | was vested under the act of 1813; but that 
jurisdiction; that it did send down such | the legislature before enacting this articl®, 
issues to the circuit court of trial as other struck out the supreme court, and substi- 
issues were tried in that court; that it did | tuted this court for it. We have no doubt 
under this statutory power, reach and reme-| they intended, when they substituted this 
dy similar errors in proceedings in justice’s | court instead of the supreme court, that * 
court. We have already demonstrated | the remedy here, in all such cases, should be * 
that the power of the supreme court under | co-extensive with that which had been uni-: ! 
this writ, was in this respect strictly a|formly applied in that court, under a simi- * 
statutory power, springing out of the act lar statute relative to proceedings under 
which gave this writ to a justice’s court. |this writ. We think that if the supreme © 








We have no doubt that it was the intention 
of the legislature to reach, under this writ, 
such errors as were remediable at com- 





court were right in the construction of their 
powers under the former statute, there can 
be no doubt of ours in this respect under 
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j the revised statutes; if they possess such 

power, which seems settled, then that 

a we do. 

_ We cannot perceive why this court can- 
f not dispose of questions arising from as- 
i signment of errors in fact in such cases, as 

f well as the supreme court: certainly it can 

a be done here with equal facility, and with 

less expense or inconvenience to the par- 

ties than in that court, where such issues 

: must be sent down to the circuit for trial, 

and its judgment obtained upon the return 
of the postea into that court. 

In England, writs of error in fact would 
not lie from the exchequer chamber or the 
house of lords, for the obvious reason that 
neither of these courts possess the power of 
empaneling a jury, the same difficulty would 
arise in our court of dernier resort, had not 
the statute made provision for sending is- 
sues of fact from that court down to the 
circuit for trial. But no such objection 
applies to this court, which, at each of its 
settings has a jury at hand to try issues of 
fact joined therein. 

Thus far we have considered this ques- 

7 tion as an original one upon principle. We 

‘ will next consider it upon authority. 

It is true that Mr. Graham lays down 
the rule, in his treatise on practice, that the 
party aggrieved can bring a writ of error 
in fact on the ground that he was an infant, 
and did not appear by proechein ami, if 
plaintiff, or by guardian ad litem if defen- 
dant. But, that it must be brought in the 
supreme court alone. R 





It was supposed by the counsel for the | 
defendant in eri or, that this remark of Mr. | 
Graham applied to this case, and was de-| 
cisive of the point, as he was sustained in | 


it by authority. 

In this we think the counsel is mistaken ; 
for upon examining the context, it will be 
found that this author was speaking of a 
common law writ of error, for he says, a 


writ of error lies where a person is ag-| 


grieved by an error in the foundation, pro- 
ceeding, judgment, or execution of a suit, 
provided it be an error in substance not 
aided at common law, or by some of the 
statutes of Jeofail. 

It can be brought only on a judgment, or 
award in the nature of a judgment, given in 
@ court of record, acting according to the 
course of common law. (Graham Pr. p.931.) 
The authorities cited by him, are Co. Litt. 
287 b. and 288 b., which relate solely to 


J s 











a common law writ of error. But it is ap- | 
prehended this rule does not apply to this | 
statutory writ of certiorari for the removal 
of causes from a justice’s court to the su- 
preme court under the act of 1813, or to 
this court under the revised statutes, for 
the obvious reason, that this writ has never 
been regarded by our courts as a writ of 
error strictly speaking, nor is it subject to 
the rules applicable to such common law 
writs of error. 

Under the act of 1813, the supreme court 
held, in the case of Harvey v. Pichett, 15 
J. R. 88. That the court in reversing the 
proceedings in a justice’s court under that 
act, were not regulated by the rules appli- 
cable to writs of error. That the statute 
did not view the proceedings in that light, 
but that they were to proceed and give 
judgment according to the very right of the 
case. In the subsequent case of the Co- 
lumbian Turnpike Company v. Haywood, 
10 Wen. R. 425, Chief Justice Savage, 
speaking of the powers of this court under 
the revised statutes, says: ‘The statute 
declaring that the judges of such courts of 
common pleas shall proceed and give judg- 
ment in the cause as the right of the case 
shall appear, without regarding technical , 
omissions, imperfections or defects in the 
proceedings before the justice, which did 
not effect the merits, and may affirm or 
reverse the judgment in whole or in part, 
and may issue executions as upon other 
judgments rendered before them.” When 
a certiorari laid directly to this court, a 
similar power was given, as follows: 
“That in all cases of judgments removed 
by certiorari, the supreme court shall pro- 
ceed and give judgment according as the 
very right of the case shall appear, without 
regarding any imperfections, omissions or 
defects in mere matters of form.” Under 
this power this court formerly reversed the 
judgment of justices, as well for errors of 
law, as of fact. The court of common 
pleas have now the same power. 

It is true that the chief justice was in 
this case discussing the power of this court 
to reverse justices’ judgments on the merits, 
as disclosed by the justice’s return. Yet 
it is evident that he considered all our 
powers under the revised statutes, the same 
as those of the supreme court, under the 
act of 1813. This case seems to be de- 
cisive of our jurisdiction over errors of fact. 
If we have jurisdiction over such errors in. 
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any case, there seems no good reason why 
we should not reach all errors in fact, al- 
though not apparent upon the face of the 
record, when the fact of their existence is 
disclosed under a formal assignment as in 
thiscase. The exercise of this right seems 
to be indispensable to dispose of a cause 
according as the very right of the case shall 
appear. 

It is a well settled rule in the construc- 
tion of a statute which is enacted with 
special reference to the attainment of a 
specified end, that it impliedly gives full 
power to resort to all such means as are 
necessary to attain that end, so as to tell 
the evil, and remedy the mischief. The 
case of Ex parte Williams v. Albany Mayor's 
Court, 12 Wen. 266—seems also decisive 
of the right to file such assignment of errors 
in this court, or a mayor’s court, and the 
jurisdiction of the latter, is precisely like 
that of this court in this respect. In that 
case Williams obtained a verdict in the 
justice’s court of the city of Albany against 
one Southard, who sued out a certiorari 
returnable in the mayor’s court. 

Southard on the coming in of the return, 
filed a special assignment of errors of fact, 
of such matters as did not appear upon the 
face of the return, nor passed upon by the 
justice, ruled the defendant in error to 
join in error, entered his default for not 
joining, moved and obtained a judgment 
of reversal. 

The defendant in error moved the 
mayor’s court to set aside the assignment 
of errors, and all subsequent proceedings 
for irregularity, which was denied. The 
cause came before the supreme court on 
a motion for a mandamus to compel the 
mayor’s court to set aside the assignment 
of errors for irregularity. That court held: 
That the 180th of the revised statutes, 
herein above cited, did not abolish the use 
of assignment of errors, where the errors 
do not appear upon the face of the justice’s 
return; that it would be intolerable, if 
misconduct of the jury, or improper prac- 
tices of the parties, not coming under the 
observation of the court below, could not 
be corrected, and that they could not by 
an assignment of errors in fact ; that it was 
not believed that the legislature contem- 
plated to deprive parties of its benefit. 

It is true that this last case seems to 
have been argued upon the ground that 
this 180th section had abolished assign- 





ments of error in such cases, and no allu- 
sion is made to the court in which it must 
be filed; still that question was involved 
in that case, for otherwise, the mayor’s 
court would not have had jurisdiction. It 
therefore seems hardly possible that the 
chief justice should have overlooked this 
point. 

Although the provisions of the revised 
statutes, authorizing a removal of a jus- 
tice’s judgment into this court, does not 
deprive the supreme court of a concurrent 
jurisdiction ; although it might still, if there 
was a fit occasion, remove the record of a 
justice’s judgment into that court on a 
certiorari, in a case not contemplated by 
the statute; still that court has held that it 
was not intended by the legislature that a 
concurrent jurisdiction with the common 
pleas should be exercised by it, in exam- 
ining the judgments of justice’s courts in 
that manner, and that it would not be for- 
ward to do so, so long as the legislature 
had made ample provision for these objects 
which are sought to be accomplished by 
its exercise. 5 Wend. R. 99. 

We are therefore of the opinion upon 
principle, reason, and authority, that we 
have jurisdiction in this case over this is- 
sue, and that it must be tried in the same 
manner as other issues of fact are dispensed 
of in the court by a jury. 








PRACTICAL POINT. 
BANKRUPTCY: 


By a recent English decision it seems 
that a fraudulent preference in contempla- 
tion of bankruptcy, may be inferred by a 
jury from circumstances without proof that 
a distinct act of bankruptcy was contem- 
plated. Thus where proof was given of 
the bankrupt having executed the security 
while in embarrassed circumstances, and un- 
der expectation of being imprisoned and 
compelled to go up to London from the 
country where he traded, the judge told 
the jury that, if the bankrupt contemplated 
only insolvency and a discharge under the 
insolvent act, there was no fraudent pre- 
ference in contemplation of bankruptcy. It 
was held, that this was a misdirection. 


Aldred vy. Constable, 4 Q. B. 674. 


\ 
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Before Vice Chancellor WIGRAM. 


*, Hunrer v. Danret—Lincolns Inn.—March 
6, 7, and 8th, 1845. 


F] 
SOLICITOR.—VENDOR AND PURCHASER.— 
AGREEMENT.—CHAMPERTY.——-PLEADING. 


A solicitor, being also second mortgagee, entered 
into an agreement with prior mortgagees, who 
had commenced proceedings at law and in equity, 
in respect of the property mortgaged, for the 
purchase of their interest in such proccedings: 
Held, upon demurrer to a bill by the purchaser 
to enforce the agreement, that the transaction 
was valid, not being affected by champerty. 

Held, also, that a condition in the agreement, that 
time was to be of the essence of the contract, in 
reference to covenants for payment of the pur- 
chase money, had been waived by the acceptance 
of instalments, at subsequent periods. 


Tuts was a bill filed by the purchaser of 
the right, title, and interest of the defen- 
dant in certain property, whereof they were 

* mortgagees, and it prayed a specific perfor- 
' mance of the agreement. The bill stated 


. the existence of certain mortgages upon the 


’ property, in question, created by deeds, in 
February 1817, for securing the sum of 
10,0002. It alleged that the mortgagor af- 
terwards created other mortgages of the 
same premises, which last-mentioned mort- 
gages became and were vested in the plain- 
tiff for his own use and benefit. The de- 
fendants in 1837 and 1839 took proceedings 
at law and in equity for the purpose of es- 
tablishing their rights as mortgagees. They 
executed an agreement, dated, 30th of No- 
vember, 1841, the performance of which it 
was the object of the bill to enforce. By 
this agreement, they sold to the plaintiff (a 
solicitor, and a subsequent mortgagee,) all 
their interest in the suit, and empowered 
him to carry it on in their names. The 
agreement contained several stipulations for 
the payment of various sums of money at 
specified periods, amounting altogether to 

. 10,000/., and for the purchase of a govern- 
ment annuity of 250/. for the life of one of 





‘ *In compliance with the wishes of our numerous 
correspondents, we now resume the publication of 
the English cases. Our plan in future will be to 
devote sixteen pages monthly thereto, which we 
think will comprize all that can be of interest to 
our Lawyers. These cases will be in advance of 
of any other publication, 





the parties; it being declared that time 
should be taken to be of the essence of the 
contract. The plaintiff agreed to pay and 
discharge the costs, charges, and expenses 
of two actions of ejectment and of the equity 
suit ; that he should not, nor would, until or 
before the sums so agreed to be paid should 
be fully paid and satisfied, commence or 
prosecute any suit or action, or take any 
proceedings in the same, without the con- 
sent in writing of the defendants. ‘The 
agreement contained a clause indemnifying 
the defendants against the consequences of 
past or future litigation in respect of the 
property. ‘The plaintiff also agreed to de- 
posit a sum in the hands of Messrs. Currie, 
Horne and Woodgate, as a collateral in- 
demnity against costs, charges, and expen- 
ses, and to be applied in satisfaction of any 
damages which might be sustained by rea- 
son of any breaches of covenant; and it 
was provided, that if Mr. Hunter, his heirs, 
executors, administrators, and assigns, 
should not, in all respects, well and truly 
perform the covenants and agreements 
therein contained, and in the performance 
of which, it was expressly declared, the pe- 
riods of payment were absolutely essential, 
and of which time was of the essence of the 
contract, then it should be lawful for the de- 
fendants to rescind the agreement. To this 
bill the defendants demurred, upon the 
ground of want of equity; alleging, Ist, 
that the transaction was one to which the 
court would not give effect, being tainted 
with champerty; 2ndly, that by the terms 
of the agreement the defendants were enti- 
tled to rescind and had rescinded it; 3rdly, 
that although there was an allegation in the 
bill that that act of rescinding had been 
waived, yet the allegation of such waiver, 
was so framed that the court could not 
found any decree upon it. The demurrer 
now came on for argument. 

Mr. Bacon and Mr. Rolt, in support of 
the demurrer. The principle of all the ca- 
ses shows that this agreement is tainted 
with champerty, and therefore void. If 
not, the courts always discourage such con- 
tracts upon grounds of public policy. This 
is clearly the purchase of an interest in a 
suit, for the purpose of carrying on the liti- 
gation. The plaintiff had not made the 
payments at the time stipulated ; the defen- 
dants were at liberty, therefore, to rescind, 
and had, by notice, rescinded the contract. 
Time was of the essence of the contract, 
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and the punctuality of the payments was a 
condition precedent, which had been bro- 
ken. The bill charged that the defendants 
had forfeited and waived their right to re- 
scind by the acceptance of a certain sum in 
part payment. ‘To this the court could not 
give effect, according to the authorities.— 
They cited 15 Vin. Abr. p. 154, pl. 19; 
Carew v. Johnson, 2 Sch. & Lef. 280; 
Wood v. Downes, 18 Ves. 120; Cuthbert 
v. Creasy, 6 Mad. 189 ; Harrington v. Long, 
2 My. & K.590; Prosser v. Edmonds, 1 
Y.& C. Ex. 481 ; Attorney-General v. Cor- 
poration of Norwich, 1 Keen, 700; S. 8. 
Appeal, 2 My. & Cr. 406; Uppington v. 
Bullen, 2 Dr. and W. 184; Houghton v. 
Reynolds, 2 Hare, 264. 

Mr. Romilly, Mr. J. Parker, and Mr. 
Southgate, contra. The probability of in- 
creased fitigation is not the point to which 
the court will look, nor to the old cases, 
which go to a preposterous extent. There 
is in the books what is called lawful and 
unlawful maintenance. It was lawful, if a 
party had or claimed to have any interest 
whatever in the subject matter. A per- 
son might legally purchase the interest 
of a party in a suit relating thereto, if he 
did so bona fide. 1 Hawkins Pleas Cr. 454 
—463. Here, the plaintiff was a subse- 
quent mortgagee of the land in question 
prior to the date of the agreement. The 
suits instituted were for the common inter- 
est of all who claimed under the mortgage. 
England v. Douns, 2 Beav. 522, 9 Law J. 
Rep. 313. The present case must be gov- 
erned by Findon v. Parker, Bart., 11 Mee. 
& W. 675. As to the construction of the 
condition in this statement, the cited Lloyd 
v. Lloyd, 2 My. & Cr. 206. 

Sir James Wigram, V. C., now delivered 
judgment :—In 1816, one William Wood- 
roffe being in possession of and claiming to 
be entitled to property in fee simple, charged 
or attempted to charge it by way of mort- 
gage, with the sum of 10,000/., for which 
sum, the defendants in this suit, or some of 
them, claim an interest as mortgagees.— 
The bill alleges that Woodroffe created 
other mortgages upon the same lands, which 
many years since, became, and now are, 
vested in the plaintiff. According to that, 
therefore, the plaintiff, Mr. Hunter, would 
be the second mortgagee of this property. 
The bill then states that Woodroffe died, 
and that at his death, George, his brother, 
entered into possession of the lands, claim- 


ing under some old settlement, which he 
insisted gave him a title in law paramount 
to that of his brother. 
will be, that if George Woodroffe’s title be 
valid, the mortgage created by William 
must be invalid. ‘Two actions have been 
tried by the mortgagees for the 10,000/., 
for the purpose of recovering possession of 
the property. In one of those actions they 
have been nonsuited. The second action 
was brought, as I understand, by plaintiffs, 
who were different parties, or they joined 
some one else in the second action, so as to 
raise a different issue as to the title, from 
that which had been raised before. The 
bill states, that upon the trial of this second 
ejectment, the facts of the case were ordcr- 
'ed to be stated in a special case, which was 
to be turned, if necessary, into a special 
case. This has not yet been disposed of. 
The bill then states, that in July, 1737, 
| George Woodroffe filed his bill against the 
| defendants, the object of it being to estab- 
'lish his title paramount to them. That bill 
| was continued by supplemental and revivor. 
'In this state of things, namely, in Novem- 
| ber, 1841, the agreement was entered into 
| by the plaintiff, Mr. Hunter, (who is a soli- 
;citor,) with the defendants, which agree- 





| ment it is the object of the suit to enforce. : 


|'To that bill a general demurrer, for want 
of equity has been put in. The first ground 
of demurrer was, that the agreement 
amounted to champerty, or that it savoured 
of champerty. The question is, not whe- 
ther within some of the old definitions of 
champerty, this agreement partakes of that 
nature, but whether it amounts to champer- 
ty in that sense, which at this day is forbid- 
den by law. The bill alleges mortgages 
subsequently to the 10,000/., as having been 
many years ago assigned to and vested in 
\the plaintiff. It recites, and the agreement 
recites, that the plaintiff has, or claims to 
have, an interest in the lands charged with 
the 10,000/., and that he has proposed to 
become the purchaser of the defendant’s in- 
terest in the 10,0007. The charge in this 
respect might have been much more speci- 





is not, at least, according to the opinions of 
some judges, absolutely inconsistent with 
the supposition, that he may not have had 
that interest at the time the agreement was 
entered into. Strictly speaking, I do not 





The consequence . 


fic than it is; for the allegation that the , 
mortgages ‘‘ many years since were assign. *+ 
ed to, and are now vested in the plaintiff,” ~ 
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know what a party means by the expres- 
sion, “many years since.” But, I think, 
coupling the averment which I first men- 
tioned, that the plaintiff at the time of the 
agreement had the same interest in the 
land, (although not so specific as it might 
have been,) is by reasonable intendment a 
sufficient averment, that the plaintiff at the 
time of the agreement had the same inte- 
rest as the defendants, in resisting the pro- 
ceedings which had been instituted by 
George Woodroffe. The case of Harring. 
ton v. Long was relied upon as an authority 
for the defendants, as showing that this 
agreement savored of champerty. The 
plaintiffs there said, that the assignment 
was bona fide made, and that the purchase 
of the subject matter of a pending proceed- 
ing would be valid, and might be enforced 
by bill. This is. what the plaintiff in this 
case is attempting to do; he is seeking to 
enforce the agreement by bill. It is diffi- 
cult to see why it should be champerty, be- 
cause the party who had assigned his inter- 
est pending the suit, is joined as plaintiff, 
and why it should not have been if the 
plaintiff had filed the bill by himself. It is 
clear that the case to which I have referred, 
was one in which the deed of indemnity 
was relied upon, not as showing a simple 
case of purchase of interest, but as evi- 
dence that the transaction was entered into 
for some collateral purpose. Wood v. 
Downes was the case of a perfect stranger, 
buying the supposed right of another under 
circumstances which Lord Eldon thought 
obliged him to consider him as the purcha- 
ser of a pretended title. Why it was I do 
not know, but he so treated it, as the case 
of a purchaser having no interest whatever 
in the question. 
solicitor and client. But it is not the case 
here. The plaintiff is not a stranger. The 
question upon which the validity of the 
plaintiff’s mortgage depends, is precisely 
the same as that of the defendants; name- 
ly, whether William Woodroffe had a title. 
The plaintiff, as the second mortgagee—for 
such is the effect of the transaction—has 
bought in the first mortgage pending the 
suit. He now openly files his bill to have 
the benefit of the existing suit, and of the 
proceedings therein, independently of those 
in whose place he stands. ‘The question 
is, whether the agreement is lawful or not. 
Hawkins in his Pleas of the Crown, says, 
cases are not objectionable where there is 


That was the case of a} 


an equitable interest in the title in dispute. 
He puts the cases of choses in action and 
of cestuis que trust, and gives other instan- 
ces of parties having a direct interest simi- 
lar to that of the parties in the suit, being 
allowed to maintain or defend the suit. The 
case of Findon v. Parker appears to me to 
have been well cited, as bringing down to 
the present time the principle laid down by 
Hawkins, that a person having an interest 
iu the subject in dispute, and bona fide act- 
ing in the suit, having or believing that he 
/has an interest, may lawfully assist in the 
prosecution or defence of the suit. I think, 
therefore, that the case before me is not 
open to any objection on the ground of 
champerty. The next point to be noticed, 
is the question of time. Upon that subject, 
|I incline to think that time must have been 
of the essence of the contract. Nothing 
can be more express than that time should 
be of the essence of the contract, and no- 
thing more reasonable than that the parties 
should require it. But the question is, whe- 
that stipulation as to time being of the es- 
sence of the contract, is waived by the par- 
ities in this case? If that question depend- 
ed upon the general allegation in the bill, 
that the defendants had waived or abandon. 
hes the right to rescind the contract by no- 
tice, followed by the words, “and in parti- 
cular by the acceptance of certain pay- 
ments”—if it depended upon that, and if 
the particular matter alleged had not been 
an act which showed a waiver, I should 
have had very little difficulty in following 
the more modern cases upon that subject. 
The tendency of all the cases has been to 
destroy as far as possible the great incon- 
venience of putting in general charges, of 
which the defendant does not know the 
meaning, nor perhaps the plaintiff—general 
charges of facts which may be perfectly un- 
founded, and may involve the defendant in 
litigation for years, whereas, if the facts 
only were stated, the court might at once 
dispose of the case. The case of Hardman 
v. Ellanes, 5 Sim. 640, 2 My. & D. 732, 
before Lord Brougham; Walburn v. Ingil- 
by, 1 My. & K. 77, and the cases cited by 
Mr. Rolt yesterday, show this to be the cor- 
rect proposition. The rule as I understand 








it is, that it is not a mere charge of fraud 
or of notice, or any genera] allegation that 
will suffice, but the party must put upon the 
record the case which he relies upon, so 
that the court can fairly see that that is the 
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case which is to be relied upon. If the bill 
had charged that the party had waived or 
abandoned the right, and had said he had 
done it by this act or that act, and other- 
wise, but not explaining what “ otherwise” 
meant, I should have followed those other 
cases, and should have thought myself safe 
in applying them to this case. But I think 
the matter alleged is a waiver of the right. 
I will admit that each breach on the part of 
the plaintiff in the non-payment of money 
was a new breach of the agreement, and 
time being of the essence of the contract, 
each breach gave the defendant a right to 
rescind the contract, but the moment the 
breach occurred, the defendants were not at 
liberty to treat the agreement as still sub- 
sisting, and to take the benefit of it at the 
expense of the plaintiff, if they meant to in- 
sist that it was at an end. ‘They were at 
liberty to rescind it, but were not impera- 
tively bound to do so. There is no strong- 
er reason for holding that the forfeiture of a 
lease is waived by the acceptance of rent 
subsequently occurring, than there is in this 
case for holding that the acceptance of an 
instalment of purchase money, (which was 
not due unless the agreement was to be 
continued,) is a waiver of the right to re- 
scind it. The defendant had no right to ac- 
cept the money, except upon the principle 
that an agreement was still subsisting. 

The only question then is, whether the 
payments made to Messrs. Currie and 
Woodgate are to be considered as having 
been made to the defendants, the allegation 
being, that it was paid to them as their 
agents? Now, the allegation upon that 
subject is this:—the bill, after stating the 
agreement to pay, and that various pay- 
ments were actually made, contains this al- 
legation,—“ that the said Messrs. Currie, 
Woodgate, and Williams, in the several 
transactions herein mentioned and referred 
to, were, and acted as solicitors and agents 
to the several defendants.” Then it goes 
on to insist, that they waived the right to 
rescind the agreement by the acceptance 
by their solicltors and agents, of the sum 
of 725/. on the 1ith of June 1842—that 
the 11th of June 1842 being long after the 
last previous payment. It is impossible not 
to censider that as a sufficient affirmation, 
that Currie, Woodgate, and Williams, were 


agents for the parties, for the purpose of re-_ 


ceiving the money. 
The only remaining point insisted upon 





——.. 


was, that each payment was a condition 
precedent to the right of Hunter to call for 
the execution of the deed, or in fact to call 
for the benefit of the agreement with the 
defendants. It was argued, that the bill 
could not properly be filed before the plain. 
tiff had, out of court, performed his agree. 
ment. The general rule in equity certainly 
is not of that strict character. A party 
filing a bill submits to do everything that is 
required of him, and the practice of the 
court is, not to require the party to make a 
formal tender; it is said that he does it by 
filing his bill; at all events, in this case 
where, from the facts stated in the bill or 
from the evidence, it appears that the ten- 
der must have been a mere form, and the 
party might or would have refused to ac. 
cept the money; the defendants, according 
to the allegation in the bill, insist that the 
agreement is altogether void. Hunter is at 
liberty to contend, that the tender would 
have been simply an act of form, not at- 
tended with any benefit. It does not ap- 
pear to me necessary to rely upon that, be- 
cause I see the stipulation as to that has 
been waived, it must follow that a contem- 
poraneous performance of the agreement 
by all the parties of the respective parts of 
the agreement must be inferred by this 
court. It is not, as a law, where a party 
may succeed and afterwards bring a cross 
action. 

It appears to me that the bill is sustain- 
able, and the demurrer must be overruled. 





Before the Vice Chancellor of England. 


Pearson v. LonpoN anp BrrMincHam 
Rartroap Company.—April 21st and 
22nd, 1845. 


TIME.—FORFEITURE.—SHARES. 


A railway company issued certain new shares, and 
gave the proprietors of the old shares the option 
of taking the new ones, without expressly fixing 
the time within which the application was to be 
made ; but they directed that all shares not ap- 
propriated should be allotted to such proprietors 
as should apply for shares before a certain day. 
Held, that the right of taking the shares deter- 
mined on that day, although in consequence 2 
proprietor might be excluded from the possibility 
of exercising it. 


Tuts was a bill filed by Sir Edwin Pear- 
son against the London and Birmingham 
Railway Company, to obtain eighty shares 
of 20]. each in that railway, to which he 
alleged himself to be entitled under the fol- 
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lowing circumstances : In the year 1843 an 
act of parliament authorised the company 
to raise a sum of 70,000/. by an issue of 
further shares, in the manner to be fixed by 
a general meeting of the company. In 
consequence, a general meeting was held 
in the month of July in that year, and a se- 
ries of resolutions were passed, by which it 
was determined that the required sum should 
be raised in shares of 20/. each, which, by 
the second resolution, were to be offered to 
the existing proprietors of registered shares, 
and to such holders of scrip as might be 
willing to convert their scrip into registered 
shares before the 10th day of August in that 
year, at 10/. discount, in the proportion of 
1 new share for every 5 shares held by 
them. No time was expressly fixed within 
which the parties holding registered shares 
at the date of the meeting were required to 
declare their acceptance of the new shares 
to which, under these resolutions, they 
would become entitled; but the fourth of 
the above-mentioned resolutions declared 
that the shares which should not be sub- 
scribed for, according to the option given to 
the proprietors by the second resolution, 
should be allotted among those proprietors 
who might, on or before the 10th of Au- 
gust, have applied for shares in certain pro- 
portions. 

At the time when these resolutions were 
passed, Sir Edwin Pearson held 409 regis- 
tered shares in the company, and was there- 
fore entitled to 80 of the new shares. A 
written notice of the resolution was sent, 
immediately after the meeting, to his resi- 
dence in London, but Sir Edwin was at the 
time absent at Naples, and received no in- 
telligence of the resoluttons until the 12th 
of August. On that day he wrote to the 
secretary of the company, stating his desire 
to take the shares which he had a right to 
claim under the above resolutions, and ex- 
plaining the cause of his delay in making 
the application. On the 2nd of September 
he received a letter from the secretary of 
the company in reply, regretting that his 
absence from the country should have de- 
prived him of the exercise of his option to 
take the shares, but informing him that they 
had been disposed of. Sir E. Pearson did 
not return to this country until an advanced 
period of the following year; and in March 
last filed his bill, to claim from the company 
80 of these 201. shares, on the terms at 
which they were offered by the reselutions. 





To this bill the company demurred ; and the 
demurrer now came on for argument before 
his Honor. 

Mr. Stuart and Mr. Malins, for the com- 
pany, contended that by not applying before 
the 10th of August, Sir E. Pearson had for- 
feited his right to the shares ; and could not 
call upon the court to relieve him against 
the forfeiture, because he could not, from 
the nature of the case, make any adequate 
compensation for the loss inflicted upon the 
company by his delay. Sparks v. Liver- 
pool Waterworks Company, 13 Ves. 428. 
Upon the delay in filing the bill, they cited 
Pendergast and Turton, 8 Jur. 205; 13 
Law Jour. N. S. 268. 

Mr. J. Parker and Mr. Pearson, for the 
bill, contended that as the creation of new 
shares had a tendency to deprecate the val- 
ue of those already existing, the option of 
taking them was one which ought, equita- 
bly, to be given to the previous proprietors, 
and which it might be presumed the com- 
pany intended to give them. Therefore, if 
the company did not, by the resolutions, ex- 
pressly exclude all but such as might apply 
within a certain fixed time, which they had 
not done here, the court would look upon 
them as meaning to include all who do ap- 
ply within a reasonable time: as Sir E. 
Pearson had certainly done, since he had 
made his application as soon as possible af- 
ter the intelligence reached him. The 
shares not applied for would indeed be dis- 
tributable among those proprietors only who 
had made application before the 10th of 
August ; but these would be entitled only to 
such shares as might be ultimately un- 
claimed. 


The Vice Cuancettor without hearing 
the reply. This seems to mea plain case. It 
is true, the meaning is not expressed soclear- 
ly as it might have been; but the question 
is, whether it is not expressed sufficiently 
clearly. No doubt the second resolution 
mentions the 10th of August in such a con- 
nexion with the parties who might hold scrip 
as not to be expressed applicable to any but 
such parties; still it would be somewhat 
whimsical to say that an unlimited time was 
given to the register of shareholders to de- 
clare their option, while the holders of scrip 
were to have only till the 10th of August. 
But the thing is made quite clear by the 
fourth resolution, which settles that the 
shares remaining unappropriated shall be 
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allotted among those who had applied on or 
before the 10th of August. It is said that 
the new shares were to be for the benefit 
of all the proprietors; but that is not so, 
for the benefit is restricted to such as should 
be proprietors of shares on the 23rd of Ju- 
ly, or have converted scrip into shares be- 
tween that time and the 10th of August ; 
and then to such only as should have at 
least 5 shares. Therefore, I think it quite 
clear that on the 10th of August the rights 
of the parties were vested, and no claim 
could be made afterwards. 





Darpon v. Rickarps, 18th April, 1845. 


WILL, CONSTRUCTION OF.—ANNUITY.— 


ACCUMULATION. 

A. by his will gave certain leasehold property to 
trustees, upon trust to apply the rents and profits, 
in the first place, in payment of an annuity of 
507. to his daughter-in-law, and to accumulate 
the surplus for the benefit of his three grand- 
daughters: Held, that the annuity was not a 
charge upon a sum of money in the hands of the 
trustees, which had been accumulated from sur- 
plus rents, although the leases of the property 
had nearly expired, the testator having express- 
ly excluded any sale of the property, except in 
the event of the death or second marriage of his 
daughter-in-law. 


Joan Darzon, the testator in the plead- 
ings named, by his will, dated in January 
1819, after giving certain specific legacies 
and making certain provisions out of his 
real estate for the benefit of his wife, gave 
the residue of his personal estate to his ex- 
ecutors, upon trust with all convenient 
speed after his decease to sell and convert 
the same into money, and invest the pro- 
duce thereof in government stock or funds, 
or on real securities, and to stand possessed 
of such stocks or funds upon trust to permit 
his wife, Elizabeth Darbon, to receive the 
interest, dividends, and annual produce 
thereof for her life, and after her decease, 
then in trust for his three grand-daughters, 
Elizabeth, Sarah and Sophia Darbon, equal- 
ly, one moiety of the respective shares of 
his said three grand-daughters to be paid to 
them on their respectively attaining their 
ages of 21 years, and the other moiety 
thereof to be paid on their respectively at- 
taining the ages of 25 years, with benefit 
of survivorship. The testator then gave 
his two leasehold messuages in Great Rus- 
sel Street, Bloomsbury, to his executors, in 
trust, in case his daughter-in-law, Mary Ann 
Darbon, widow of his late son, should re- 





main the widow of his son at his decease, 
out of the rents and profits thereof to pay 
to his said daughter-in-law, so long as she 
remained the widow of his said late son, 
the clear annual sum of 50/., by half-yearly 
payments, the first payment to be made at 
the expiration of six months after his de. 
cease ; and upon further trust to lay out and 
invest the surplus rents, issues, and profits 
of his said two leasehold messuages in the 
names of his said trustees, in the public 
stocks or funds, or upon government or real 
securities, at interest. And the testator di- 
rected that his said trustees should stand 
possessed of such surplus, and of the inter. 
est, dividends, and annual produce thereof, 
upon such and the like trusts for the benefit 
of his wife for her life, and after her de. 
cease, for the benefit of his three grand- 
daughters, and with such benefit of survi- 
vorship between them as were thereinafter 
expressed and declared concerning the 
stocks, funds, and securities to be purchased 
with his ready moneys and the moneys to 
arise from the sale of his residuary personal 
estate, and the interest, dividends, and an- 
nual proceeds thereof respectively; and 
from and immediately after his decease, in 
case his daughter-in-law, Mary Ann Dar- 
bon, should have married again at his de- 
cease, or from and after the decease or sec- 
ond marriage of his said daughter-in-law, 
as the case might be, then upon trust that 
his trustees should with all convenient speed 
sell and dispose of his said two leasehold 
messuages or tenements, and lay out and 
invest the moneys arising from the sale 
thereof in the public stocks or funds, or upon 
government or real securities, at interest, 
and stand possessed of such last-mentioned 
stocks, funds, and securities, and of the in- 
terest, dividends, and annual produce there- 
of respectively, upon such and the like trusts 
for the benefit of his wife for her life, and 
after her decease, for the benefit of his three 
grand-daughters, for their sole and separate 
uses and benefits, and with such benefit of 
survivorship between them as were therein- 
before expressed concerning the stocks, 
funds, and securities to be purchased with 
his ready moneys and the moneys to arise 
from the sale of his said residuary personal 
estate, and the interest, dividends, and an- 
nual produce thereof respectively. 

The testator died in July 1821, leaving 
his widow and daughter-in-law and his 
grand-daughters, the youngest of whom at- 














et Ee le oe 


ew ere UmUmUrmrmlUCerUL wr hCUNWPhChCUCU rCOCCTCUhUCMCC TCC O.hlUrDhDlCUhh 


te) 











THE NEW YORK LEGAL OBSERVER. 301 





English Cases.—Queen’s Bench. 





tained her age of 25 years on the 15th of 
October, 1835. The rents of the two lease- 
hold houses amounted to 95/. a year, and 
the executors, after paying the annuity of 
50/. to the testator’s daughter-in-law, invest- 
ed the surplus in the funds, and paid the div- 
idends of the stock so purchased to the tes- 
tator’s widow until her death, which hap- 
pened on the 9th of February, 1831, sub- 
sequently to which the whole of such sur- 
plus and dividends had been suffered to ac- 
cumulate and amounted to 900/. 3 per cent. 
annuities. ‘This suit was instituted by one 
of the grand-daughters, and the bill prayed 
that herself and sisters might be declared 
entitled to the surplus rents, and that the 
900/. and the future surplus rents, after pay- 
ing the annuity of 50/., might be divided be- 
tween them. The testator’s daughter-in- 
law, on the other hand, insisted that as the 
leases of the houses would shortly expire, 
all accumulations should be reserved for the 
purpose of satisfying the annnity, for which 
there would otherwise be no provision. 

Mr. Koe and Mr. Rogers said, that the 
annuity being given out of the rents and 
profits of the leasehold houses, and there 
being an express dispositon of the surplus, 
the intention of the testator could only be 
carried into effect by an order according to 
the prayer of the bill. 

Mr. Bethell and Mr. Glasse, contra, urged 
that it was plainly the intention of the tes- 
tator to secure to his daughter-in-law an an- 
nuity of 502. during her life, and for that 
purpose he had set apart a particular por- 
tion of his estate. If therefore the rents 
and profits of the leasehold houses out of 
which the annuity was payable had been at 
any time insufficient to provide for the an- 
nuity, the arrears would have been a charge 
upon the corpus of the estate. and as the 
accumulations in the hand of trustees must 
be considered as a part of that corpus, they 
ought to be held liable in the first place to 
the annuity. They cited Arundell, v. Arun- 
dell, 1 Myl. & K 316; Stamper v. Pick- 
ering, 9 Sim. 176; Boyd v. Buckle, 10 Sim. 
595; Foster v. Smith, 2 Yo. & Col. C. C. 
193. 


The Vict Cuancrirtor—In order to ar- 
rive at a proper conclusion as to the rights 
of the parties in this case, the court must 
look at the particular language of the will. 
{f it was said that all events the leaseholds 
were charged with the payment of the an- 

32 


nuity, then if any portion of the annuity 
should be in arrear, the whole must be sold ; 
whereas it was plain the sale of the leases 
was only directed in the event of the death 
or second marriage of his daughter-in-law; - 
and the fact of the testator’s having direct- 
ed the sale to take place at that time. was 
conclusive against the inference that it 
should take place at any other time. He 
intended, therefore, that the annuity should 
be paid, and the surplus rents accumulate, 
and by this arrangement it seemed that the 
testator expressly excluded any sale. What 
he meant was, that the annuity should be 
a charge on the whole, so as to prevent 
his wife from taking the rents and profits 
which, to the extent of the annuity, were 
intended as a provision for his daughter- 
in-law. ‘The three grand-daughters were 
therefore entitled tothe accumulations ; but 
the costs of the suit must be paid out of the 
fund. 


IN THE QUEEN’S BENCH. 





Before the Right Honorable Lord DENMAN, 
Chief Justice, and the rest of the Judges. 


Hart v. Srevens.—ist March, 1845. 


EVIDENCE.—HUSBAND AND WIFE.-——PRO- 
MISSORY NOTE. 


A woman, to whom a promissory note had been 
given for a debt due to her, married with A. B., 
he often received interest during her life, but 
there was nothing to show in what character he 
received it, nor that he had declared any inten- 
tion, or done any act expressly for the purpose 
of reducing the note into possession. The wife 
died—the son took out letters of administration 
to her estate, and then brought an action on the 
note. Held, that the husband was a competent 
witness in this action. 

The mere fact of marriage does not absolutely vest 
in the husband the right to choses in action be- 
longing to the wife. 


Tuts was an action of assumpsit by the 
administrator of the payee of a promissory 
note against the maker. The defendant 
pleaded—Ist, That he did not make the 
note; 2ndly, The Statute of Limitations. 
The note had been given to one Ann Hart, 
before marriage; she afterwards married, 
and from that time till her death, a period 
of about twenty years, interest on the note 





was paid. The payments were sometimes 
made to her and sometimes to her husband. 
| On the death of Ann Hart, the husband 
' having renounced, the plaintiff, her son, took 


out letters of administration of her estate, 
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and commenced the present action. The 
plaintiff called his father as a witness to 
prove the payment of interest on the note, 
in order to take the case out of the Statue 
of Limitations. Lord Denman, C. J., be- 
fore whom the case was tried, rejected the 
evidence, and the plaintiff was nonsuited, 
with leave reserved to move to enter a ver- 
dict for the plaintiff. The questions sub- 
mitted to the court were ;—I1st, Whether 
the husband of Ann Hart was a competent 
witness to prove payment of interest on the 
note ; 2ndly, Whether upon the evidence 
the plaintiff had any right of action. 

Mr. Jervis showed cause. 

The stat. 6 & 7 Vict. c. 85, was intend- 
ed to remove all objections to evidence on 
the ground of interest. Interested witnesses 
are declared competent witnesses ; provided 
that it shall not render competent any party 
to any suit, or any person in whose imme- 
diate and individual behalf any action may 
be brought. Here the husband is in fact a 
party to the suit. This action is brought on 
behalf of him, though his son is in form the 
plaintiff, and he is the person entitled to re- 
cover, and therefore not a competent wit- 
ness, 

It is laid down in Comyns’ Digest, Baron 
& Feme, E. 3., that “all chattels personal 
which the wife has in possession in her 
own right, are vested in her husband by 
the marriage, though he do not survive.” 
It was held in the case of MNeilage v. 
Holloway, 1 B. & Ald. 218., that the words 
“chattels personal” were sufficiently large 
to cover a negotiable instrument of this sort. 
In Connor v. Martin, cited in argument, 3 
Wilson, 5., it was held, that by act of law 
a promissory note became the sole right and 
property of the husband. This note, there- 
fore, vested in the husband.—[ Wightman, 
J. Suppose he had done nothing with the 
note, would it have vested in him or have 
survived to the wife ?] In this case the 
note was reduced into possession by the 
husband by the receipt of interest during 
coverture. Payment of interest ensures to 
the husband and raises a fresh promise to 
pay him, and does not raise any promise to 
pay the wife. Payment of interest is equiv- 
alent to part payment of the principal, and 
amounts to a reduction into possession ; the 
administrator therefore of the wife has no 
right to bring this action. 

Mr. Godson and Mr. Pashley, contra. 

In order to exclude the evidence of a wit- 


ness, it must be shown that he has a direct 
and certain interest in the matter, and not 
a possible or contingent interest. The 
question of interest depends on the amount 
of the funeral expenses and the debts of the 
wife dum sola ; because until those are paid 
the husband is not interested in what be. 
longed to his wife. 

According to Coke upon Littleton, 35 1., 
b., “Marriage is an absolute gift of all 
chattels personal in possession and in her 
own right, whether the husband survive the 
wife or no; but if they be in action, as debts 
by obligation, contract, or otherwise, the 
husband shall not have them unless he and 
his wife recover them.” In Gaters v. Ma- 
deley, 6 Mee & Wel. 423., it was held that 
the interest on a promissory note given to a 
wife during coverture, the consideration of 
which was money advanced by her during 
coverture, survived to the wife after the 
death of her husband, unless he reduces it 
into possession in his lifetime. Mr. Baron 
Parke there says, “ A promissory note is 
not a personal chattel in possession, but a 
chose in action of a peculiar nature, but 
which has been made by statue assignable 
and transferrable, according to the custom 
of merchants, like a bill of exchange ; yet 
still it is a chose in action and nothing 
more.” Where a promissory note was 
given to a woman dum sola, and she mar- 


|ried and the interest was paid to the hus- 


band during his life, it was held that the 
note, as a chose in action, survived to the 
wife, Nash v. Nash, 2 Madd. 133. 

The following authorities were cited in 
argument : Mitchinson v. Hewson, 7 T. R. 
348, Philliskirk v. Pluckwell,2 M. & S., 
393, Howman v. Corrie, 2 Vernon, 190, 
Richards v. Richards, 2 B & <Adol. 447, 
Walker v. Golling, 11 Mee & Wel. 78, 
| Williams on Executors, 2 vol. 606, 1 Saun- 
ders’ Note 201, last edition. 

Cur. ad. vult. 


Lorp Denman, C. J., delivered the judg- 
‘ment of the court. After stating the facts 
‘of the case, his lordship said: At the trial 
it was argued, on the authority of MM’ Neil- 
‘age v. Halloway, 1 B & Ald. 218, that the 
husband must be considered the real holder 
‘of the note and the real plaintiff in the ac- 
‘tion, for that by the marriage itself he be- 
‘came entitled to it, and if not so then, that 
ihe reduced the note into possession by the 
receipt of interest in the lifetime of his wile. 
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But we do not adopt the first part of that 
argument, nor does it seem to us that the 
authority of that case is sufficient to estab- 
The language of Lord 


i note as becoming absolutely the property of 


, the husband by the fact of the marriage, was 
‘; corrected by Lord Tenterden in Richards v. 


' Richards, 2 B. & Adol. 447, and by the Court 
of Exchequer in Gaters v. Madeley, 6 Mee 
& Wel. 423, in both of which cases the 
right to the chose in action was treated as 
surviving to the wife. Then as to the 
second part of this argument, we are of 
opinion that the bare receipt by the hus- 
band of interest in the life of the wife, is no 
evidence of a reduction into possession so 
as to vest the property absolutely in him. 
We are therefore of opinion that he was 
competent to be admitted as a witness un- 
der the late act, and that so far, therefore, 
the course adopted at the trial was errone- 
ous. There was in fact nothing to show 
that he received the interest on his own ac- 
count ; and if he received it as the agent of 
the wife, then it was paid to her, and his 
act was itself a recognition of her title. 
That would itself be sufficient to continue 
the property to her, and it would then go to 
her administrator. ‘The rule must there- 
fore be absolute. 

Rule absolute. 





In re Isaac Davis—Easter Term, 1845. 


STRIKING AN ATTORNEY OFF THE ROLL FOR 
MISCONDUCT. 


The refusal by an attorney to pay over money be- 
longing to a client, is a ground for applying to 
the court to strike the attorney off the roll. 

An attorney received a sum of money on behalf of 
hisclient. The attorney’s bill of costs was taxed, 
and the allocatur directed a sum of money to be 
paid by the attorney. He kept out of the way 


and evaded the segyice of the allocatur, and af- | 


terwards filed his Petition in the Court of Bank- 
ruptcy and obtained his discharge. The court, 
under these circumstances, made the rule abso- 
lute to strike his name off the roll. 


A Rute nisi had been obtained calling 
upon Isaac Davis to show cause why his 
name should not be struck off the roll of at- 
torneys of this court. Davis had been em- 
ployed by a person to conduct business as an 
attorney, and in the course of that business he 
received several sums of money on behalf of 
his client, amounting in the whole to 590/. 
Davis sent in his bill of costs for 1791. The 





The bill was referred to the master for tax- 
ation, who reduced it by the sum of 76/., 
which made Davis liable for the costs of the 
taxation. These facts being submitted to 
the master, he made his allocatur, awarding 
the sum of 379]. to be paid by Davis. Sev. 
eral attempts were made to serve the allo- 
catur on Davis, which he evaded; and it 
was then made a rule of court. He was 
afterwards taken inexecution. He filed his 
petition in the Court of Bankruptcy, under 
the statue 1 & 2 Vict. c. 110, and applied 
for his discharge, which was opposed, and 
the case was adjourned ; but he was after- 
wards discharged. 
Sir Frederick Thesiger, Solicitor Gen- 
eral, showed cause. 
It has never yet been held that disobe- 
dience to an order of court was a ground 
for striking an attorney of the rolls. In two 
cases, exparte Townley, 3 Dowl., and exparte 
Grant, 10 M. & W. 28, it was held that 
where an attorney had been guilty of diso- 
bedience to an order of court, requiring him 
to do a particular act,the proper course was 
to apply for an attachment, and not to apply 
in the first instance to strike his name off 
the roll. Davis assigns as a reason for 
withholding the payment of the money 
awarded by the master, that he had a cross 
claim against the present applicant, arising 
out of circumstances which could not be 
brought under the consideration of the mas- 
ter. 
Mr. Charnock, in support of the rule. 
The attorney against whom this applica- 
tion is made, after receiving the money of 
his employer, has not only refused payment, 
but has evaded the process of this court, and 
has thrown every obstacle he could in the 
way of the proceedings. His bill was not 
submitted to the master for taxation till he 
was compelled to do so; he then hept out 
of the way to avoid service of the master’s 
allocatur, and he then files his petition in 
the Court of Bankruptcy. Such conduct in 
an attorney is sufficient to justify the court 
in making this rule absolute to strike his 
name of the roll. In Sefton v. Hill, 10 M. 
& W. 28, the Court of Exchequer made 2 
rule absolute to strike an attorney off the 
roll for alleged misconduct in a cause, the 
misconduct being that of keeping back a 
witness: Lord Abinger, C. B., there says, 
** An attorney who has been guilty of cheat- 
ing his client or the opposite party in such 
a manner as to render himself indictable, is 
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unfit to be allowed to remain on the roll, or 
to practice any court; and I see no objec- 
tion, on principle, % the court’s at once re- 
moving him from it.” In Maugham’s Law 
of Altorneys, ch. 5, s. 2, p. 164, a case of 
Sefton v. Hill, is cited, where an attorney | 
was ordered to be struck off the roll under 
very similar circumstances : he had receiv- 
ed money belonging to his client, which he 
refused to pay over. 

Lord Denman, C. J.—I do not at present 
know of any case where the mere fact of 
the nonpayment of a sum of money by an 
attorney has been made the ground of strik- 
ing his name off the roll. A case of Sefton 
v. Hill has been cited in argument, where 
it was said to have been done. The present 
is undoubtedly a very serious case, and the 
court would like to inquire into the nature 
of that case before giving judgment. 

Cur. ad. vult. 


_Lorv Denman, C. J.—This was an ap- 
plication to strike an attorney off the roll, 
for misconduct in refusing to pay over a sum 
which belonged to his client. As a prece- 
dent to justify the application, a case stated 
in Mr. Maugham’s book on the ‘ Law of 
Attorneys” was cited. The case is stated 
to have occurred on the 27th of June, 1821, 
and the court there made the order for strik- 
ing the attorney off the roll under circum- 
stances similar to those which exist in the 
present case. We think that the same 
course ought to be pursued here, and that 
this rule must be absolute. 

Rule absolute. 





[Practice Court.] 
Before Sir JOHN WILLIAMS, Kt. 


Scutesincer v. Firerscuerm—Lilary 
Term, 1845. 


ATTACHMENT — CONTEMPT — TAMPERING | 
WITH WITNESSES. 

The Court will not grant an attachment for a con- 

tempt against a defendant in a cause who has en- 

deavored to dissuade a party subpoenaed to pro- 


duce a letter written by the defendant from at- 
tending the trial as a witness. 


Mr. R. Allen moved for an attachment 
against the defendant for contempt. The 
action was for a libel, and the alleged con- 
tempt consisted in an attempt by the defend- 
ant to dissuade an individual named Rose, 
who had been subpeenaed to produce a cer- 


tain letter written by the defendant, from 
attending as a witness at the trial. He 
| submitted that this was a contempt which 
;would induce the Court to interfere in 
| the manner prayed. The tampering with 
a witness, even though the dissuasion 
ishould not succeed, was highly punisha- 


ible ; Russ. C. §- M. 1, 184; citing 1 Hawk. 
|P. C., c 21, § 15; R. v Lawley, 2 


Str. 904; and if committed in the cause 
of a criminal proceeding, would subject the 
party to an indictment; 2. v. Stevenson, 2 
East, 326. From the case of Clements v. 
Williams, 2 Scott, 814, it was evident that 
similar conduct in a civil suit would subject 
ithe party guilty of it to an attachment, 
| There a party to the suit who had kept a ma- 
‘terial witness out of the way and impeded 
the service of a subpeena was held liable to 
this proceeding, and Tindal, C. J., says 
**This is doubtless an offence against jus- 
tice and punishable by attachment, and in 
/a case in the Exchequer, Smith v. Bond, 
where a plaintiff who had furnished his at- 
torney with a false statement after a judge’s 
order requiring the plaintiff” s attorney to 
deliver particulars of the plaintiff’s resi. 
dence, was held liable to an attachment for 
/contempt, and Pollock, C. B., thus expresses 
himself:—I cannot help expressing my 
opinion, that whenever force or fraud is 
used for the purpose of preventing the course 
of justice, the parties are liable to an attach- 
ment.” This language was_ sufficiently 
general to include the present case. 





Witurams, J.—A criminal case is essen- 
tially different from a civil suit, because the 
public are directly interested in the prose- 
cution of crimes, and it is essential that the 
course of public justice should flow clear 

and undisturbed, whereas they are only re- 
| motely interested in causes which merely 
| affect civil rights. Now in the case. re- 
| ferred to, Clements v Williams, it appeared 
positively that the witness had been kept 
out of the way, and the service of the sub- 
poena had been prevented by the defendant, 
which is not the case here. ‘The plaintiff 
has as yet sustained no injury, and all rests 
in speculation. If the party appears, and 
the letter is in the handwriting of the de- 
fendant, it may be given in evidence as a 
matter of course ; and on the other hand, 
should the dissuasion of the defendant be 
successful, there is the ordinary remedy on 
|the subpena. Here non constat, that any 




















ed 
pt 
ib. 
nt, 
iff 
sts 
nd 
le- 
$a 
id, 
be 
on 
ny 











THE NEW YORK LEGAL OBSERVER. 305 





English Cases.—House of Lords. { 





thing which has been done is about to ob- 
struct—I will not say the public justice of 
the country, but the justice demanded by an 
individual, and I see no reason to interfere. 





HOUSE OF LORDS.—25th April, 1845. 
Separate Estates or Marrirp Women. 


CLAUSE AGAINST ANTICIPATION, 


Ritchie set aside, as being a breach of trust 
on the part of the original trustee, and so 
far as Mrs. Rennie was a party to it, a vio- 
lation of the interdiction against anticipation. 
This proceeding was instituted by Mrs. 
Rennie herself, with her husband’s concur- 
rence. The Court of Sessions (in Scot- 
land) gave judgment for the defendant ; 
that is to say, they supported the deed at- 





tempted to be set aside. But upon appeal 


Tue following is an abridgement of aj} to the House of Lords, it was made to ap- 
case that lately came before the House of | pear that the question which had been treat- 


Lords on appeal. It will doubtless be ac- 
ceptable to our readers. 

In the year 1831, William Elphinston 
Robertson made a deed of trust whereby he 
directed his trustee to pay the rents and 
profits of an estate to his sister, then the 
wife of Richard Rennie, “declaring that 
this provision to my sister is purely alimen- 
tary and exclusive of the jus mariti of her 
present or any future husband; and that it 
shall not be attachable by arrestment or dili- 
gence (execution) of any kind whatever, 
nor assignable, nor subject to any deeds 
which either she or her present or any fu- 
ture husband may grant in relation thereto, 
or debts which they may contract.” In 
September, 1835, a very extraordinary deed 
was executed, whereby the trustee, in con- 


. currence with Mrs. Rennie, who was made 


a party to the instrument, conveyed the set- 
tled property to one Ritcher, upon certain 
trusts, differing materially from those con- 
tained in the original deed of settlement ; 
but more especially differing from them in 
this important respect, namely, that where- 
as by the original deed Mrs. Rennie was 
declared entitled to the entire rents and pro- 
fits for life, yet by this second instrument, 
Ritchie (who was assumed as trustee in 
conjunction with the gentleman originally 
appointed) was authorized to take the man- 
agement of the estate into his own hands 
and to pay out of it certain debts of rs. 
Rennie’s husband, in particular several sums 
advanced to that individual by Ritchie him- 
self. And with the view of enabling him to 
do this more effectually, Mrs. Rennie was 
put upon an allowance, under the deed, of 


‘a sum to be paid by Ritchie at discretion, 


but which sum was in no event to “ exceed 
£60 per annum,” until the debts contracted 
by the husband should all be discharged. 

A proceeding was resorted to in 1837 
before the Court of Sessions in Scotland, to 
have this deed of devolution in favor of 


.ed by the Court below as of but little con- 
| Sequence, was really one of great import- 
| ance. It was argued for two days before 


ithe Law Lords Brougham, Cottenham and 
| Campbell. 
Mr. Anderson and Mr. Macqueen, who 
‘were counsel for the appellants, showed 
that the separate use had originated in 
Scotland under circumstances similar to 
\those which had given birth to it in Eng- 
itand; that its objects in both countries were 
the same ; and that although, at one period, 
doubts existed as to the policy of such ar- 
rangements of property in the married state, 
yet that now these doubts were no longer 
entertained, the separate use being univer- 
sally regarded as a contrivance that ought 
to be countenanced and kept up. Then as 
to the clause against anticipation, it was 
nothing more than a means devised by con- 
veyancers to render the separate use secure, 
by placing it beyond the wife’s own power 
to destroy it. The cases in the English 
Courts of Equity, especially that of Twullet 
iv. Armstrong, 1 Beav. 1, were then cited, 
‘and the admirable judgment of Lord Lang- 
dale in that case was shown to bear in eve- 
ry material respect on the policy of the law 
of Scotland. The Lord Advocate and Mr. 
| Baillie, of the Scotch bar, were heard for 
the respondents, and contended that by the 
law of Scotland such clauses as that here 
occurring in restraint of anticipation did not 
prevent a wife from assigning her separate 
property for debts of an alimentary charac- 
ter; but the House having taken some time 
to consider the question, gave judgment on 
the 25th April, 1845, reversing the decree 
of the court below. We extract the follow- 
ing from the speeches of the Law Lords : 
Lord Campbell. It is not disputed that 
the law of Scotland recognizes the settle- 
ment of property as an alimentary provi- 
sion for a married woman, and that it may 
be made not assignable or subject to debt 

















306 


THE NEW YORK LEGAL OBSERVER. 





English Cases.—Rolls Court 





or diligence, according to the principles 
upon which many cases have been decided 
in England, which are all to be found cited 
in Tulle v. Armstrong, 1 Beav.1; 4 My. 
& Cr. 377. But it is said there is an ex- 
ception in favor of alimentary debts. It is 
unnecessary here to inquire how far an ali- 
mentary fund can be anticipated for past al- 
imentary debts; because it seems to me 
quite clear that none of these items were 
the almentary debts of Mrs. Rennie. ‘The 
advances were to Mr. Rennie, or for the 
support of the family while he was living in 
England ; and for the whole amount he was 
personally liable. The debts, therefore, 
were the debts of the husband and not of the 
wife ; and for the debts of the husband, I 
am of the opinion that an alimentary fund 
so appropriated for the maintenance of the 
wife cannot be assigned. I am therefore of 
opinion that the interlocutors supporting the 
validity of the deed of assignment must be 
reversed. 

Lord Brougham. My Lords, I take the 
same view of the case with my noble and 
learned friend. 

Lord Cottenham.* My Lords, it appears 
to me if this interlocutor were to stand it 
would be impossible hereafter to secure the 
interests of a married woman. 

In this country, as in Scotland, it has 
been found necessary for the interests of 
society that means should exist by which 
either the parties themselves, by contract, 
or those who intend to give a bounty toa 
family, may secure that for the benefit of the 
wife and children, without its being subject 


to the control of the husband. In this coun- | 
try it is well known, that it has been sub-_ 


ject to considerable fluctuation from the 
time that that doctrine was first established, 
though it is now very firmly established ; and 
no difficulty occurs as to the mode of carry- 
ing that object into effect. 

When first, by the law of this country, 
property was settled to the separate use of 
the wife, equity considered the wife as a 
femme sole, to the extent of having a domin- 
ion over the property. But then it was 
found that that, though useful and operative 
so far as securing to her a dominion 
over the property so devoted to her sup- 
port, was open to this difficulty, that she 
being considered as a femme sole was of 
course at liberty to dispose of it as a femme 





*The speech of Lord Cottenham is given at 
length as far as it relates to the general question. 








sole might have disposed of it ; and that of 
course exposing her to the influence of her 
husband, was found to destroy the object of | 
giving her a separate property. Therefore, _ 
to meet that, a provision was adopted of pro- 
hibiting the anticipation of the income of , 
the property, so that she had no dominion 
over the property till the payments actually 
became due. That is the provision of the 
law as it now stands, and that is found per. 
fectly sufficient for securing the interests of 
married women. 

In Scotland much the same course is 
adopted, the same objects have been work. 
ed out, though not precisely in the same 
way, but still there is by the law of Scotland 
a protection in favor of an alimentary fund, 
and there is a provision that the alimentary 
fund shall not be assignable. Those are 
two provisions very much corresponding 
with the provisions which have been adopt- 
ed in the law of England—but if the present 
deed were to stand, there would be an end 
to that protection. This is not only an ali- 
mentary fund in its nature, but it is in terms 
declared to be so. It is declared not to be 
assignable—but it has been assigned, not 
for past aliment for the wife and her family, © 
but for expensee incurred for the conve- 
nience of the family at large, or for the pri- - 
vate expenditure of the husband. I think, ° 
therefore, upon that ground, that this deed 
is clearly bad. 

It is also clearly bad as being a direct 
breach of trust : the original trustee had no 
right whatever to divest himself of the duties 
which he had assumed to himself, and to 
transfer to others that discretion which was 
personal to himself. 

Judgment reversed. 


THE ROLLS COURT. 





Before the Right Honorable Lord LANGDALE,. 
Master of the Rolls. 


Wattonp v. Wattonp.—8th April, 1845. 


VENDOR AND PURCHASER.—OPENING BID- 
DINGS. i 


The court will not make an order for opening bid- ' 
dings, although the sum offered by the proposed j;, 
purchaser be of an amount sufficient to satisfy | 
the rule of the court, if the property be of such } 
a nature that the sale of it may be placed in § 
jeopardy, should the contract founded upon the 
higher bidding not be completed. 


Tuts was a motion for opening the bid- 
dings on the sale of an estate which had 
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been sold under the direction of the court. 
The sale in the first instance took place in 


. June 1844, when the amount bid was 
4,7001.; but on the 14th of November, 
1844, an order was obtained for a resale, 
- wnder which the property was again sold 
“on the 5th of March, 1845, when it was 


purchased for 5,5007. On this sum an ad- 
vance was now proposed to be made of 
350/., and hence the present motion. 

Mr. Mylne, in support of the motion, said, 
that the advance offered was more than the 
practice of the court required, which was 
only 4 per cent., and he conceived the or- 
der was therefore almost a matter of course. 
He cited Lawrence v. Halliday, 6 Sim. 
296; Coc ane v. Cochrane, 2 Russ. & 
Myl. 685; Pree v. North, 2 Yo. & Col. 623. 

Mr. Turner, contra, insisted that there 
were no just grounds for opening the bid- 
dings in this case, and that great loss might 
be the consequence of an order for the pur- 
pose. The property consisted of a parson- 
age, which was held for two lives, and if 
one of the lives were to drop, a new pur- 
chaser might refuse to complete, and the 
value of the property would be materially 
lessened. At the sale there was only one 
bidder besides the party declared the pur- 
chaser ; and the party now seeking to open 
the biddings was a nominee of the solicitor 
of one of the defendants to the cause. It 
was also a creditor’s suit, and the interests 
of the parties entitled to the produce of the 
sale ought not to be put in jeopardy. He 
cited Williams v. Attenborough, Turn. & 
Russ. 70. 

Mr. Morison for the plaintiff. 

Mr. Chapman for a mortgagee. 

Mr. Mylne, in reply.—If the proposed 
purchaser opened the bindings he would be 
bound by the offer which he made. 

The Master of the Rolls said, that would 
not be so if a man of straw bid over him. 
There was no case where, from the nature 
of the property, great loss might be sus- 
tained, that the court consented to biddings 
being opened. He should have no objec- 
tion to make the order if an arrangement 
could be made so that the parties entitled 
might be secured from loss, but not other- 
wise ; for although the advance offered was 
sufficient according to the rule of the court, 
the tenure of the estate was a material 
consideration. ‘The motion therefore must 
be refused, unless such an arrangement as 
he had suggested could be made. 








PRINCIPLES OF EQUITY. 
FRAUD. 


Ir is impossible to lay down any rule 
which shall comprehend all fraud. Fraud 
is infinite. 

** Queritur ut crescunt tot magna volumina legis ? 

In promptu causa est crescit in orbe dolus.” 


It is civil, not criminal, fraud which is 


'relievable in equity. ‘No length of time,” 
said Lord Erskine, “can prevent the un- 
_kennelling of fraud.” And Lord Northing- 


ton says, “*The question is whether delay 
will purge a fraud? Never while I sit 
here. Every delay arising from it adds to 
its injustice, and multiplies the oppression.” 
In order to prevent fraud, transactions be- 
tween attorney and client, purchases of 
trust property by trustees, sales or agree- 
ments by expectant heirs, &c., are void. 
The prevention of mischief constitutes a 
very important branch of equity. The writ 
of injunction is the instrument used for this 
purpose. Injunctions are either common 
or special. The common injunction is 
granted to stay proceedings at law. When- 
ever a party by fraud, accident, or other- 
wise, has an advantage by proceeding in a 
court of ordinary jurisdiction, which would 
make the court an instrument of injustice, 
equity will restrain the party from using 
the advantage thus gained. Special injunc- 
tions are granted to restrain the infringe- 
ment of patents or copyrights, to restrain 
the negotiation of bills of exchange or 
promissory notes, and in other cases to 
which the lecturer directed the attention of 
students as of indispensable use in practice. 
The followtng bills have been ranked under 
this head, all aiding in the prevention of 
fraud: Bills of peace; of interpleader; of 
certiorari; to perpetuate testimony of dis- 
coverty ; quia timet to prevent loss; for the 
delivery up of deeds, &c.; for apportion- 
ment or contribution; for assignment of 
dower; for a partition; to establish a 
modus; to marshal securities; to secure 
property in litigation; to compel the lord 
of a manor to admit a copyholder, &c. 
There are four principles governing 
equity in the redress of frauds—Ilst. The 
rule of law that a fraud is never to be pre- 
sumed, it must be proved from the acts 
done. “ Dolum non nisi perspicuis indiciis 
probari convenit;” but in some cases that 
may be a fraud in equity which is not so 
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at law. 2nd. An impeached deed cannot 
be set up on considerations wholly different 
from those alleged init. 3rd. If the prin- 
cipal be released, parties who would have 
been secondarily liable cannot be proceeded 
against. 4th. A deed cannot be set aside 
in part for fraud; it must be set aside in 
toto, and a fraudulent deed will be thus set 
aside, although innocent parties be interest- 
ed under it. Although these principles 
may be strained or departed from in par- 
ticular cases, these are the exceptions, the 
others being the general principles to which 
the learned lecturer directed the student’s 
attention. 


PRACTICAL POINTS. 


BROKER—SPECIAL CONTRACT—-NEGLIGENCE 
—DAMAGES. 


A broker is one employed to negotiate 
bargains between parties in matters of trade, 
commerce, or navigation. In many re- 
spects he is agent for both parties; being 
in fact a sort of middleman, or go-between, 
who never acts in his own name, but al- 
ways in the name of those who employ 
him. He is not entrusted with the custody 
or possession of goods; in which regard, 
as well as in sundry other particulars, his 
functions are distinguishable from those of 
factor or consignee. ‘The law has not only 
prescribed certain duties, but has annexed 
certain powers to particular species of 
agencies. Thus, it is settled that auc- 
tioneers can sel! goods only for ready mon- 
ey, but factors may sell on credit, 3 Chitty 
Com. & Man. 199. 

It may so happen, however, that a per- 
son who is professedly a broker, and a 
broker only, may by special agreement un- 
dertake to act as a factor or consignee, in 
which event the responsibilities attaching 
to those characters, will of course be su- 
peradded to those of his proper calling of 
broker. In the above case the circumstan- 
ces were of this nature : In January 1836, the 
plaintiffs, linseed crushers at Branbridge’s, 
in Kent, employed the defendant, an oil 
broker in London, to sell for them a certain 
quantity of linseed oil. A sale was effected 
by the defendant, to whom the plaintiff con- 
signed the commodity to be delivered by 
him to the buyer uwpon payment of the price. 
The defendant, however notwithstanding 
this special agreement, delivered the oil 
without receiving payment; and the action 





was brought to recover damages in respect 
of the loss consequently sustained. ‘The 
case was tried before Lord Denman, and 


the jury returned a verdict for the plaintiffs, : 
The defendant moved in arrest of judgment, : 
on the ground that the declaration, which. 


was in case, did not state a good cause of 
action; and judgment went for the defen. 
dant. But upon a writ of error in the Ex. 
chequer Chamber, that judgment was re. 
versed; the defendant thereupon carried 
the cause by a further writ of error to the 
House of Lords; where, after copious ar- 
gument, the following opinions were de- 
livered : 

Lord Brougham. It is wholly unneces 
sary to ask whether the Court of Queen’s 
Bench was right in its notion of the office 
of a broker, namely, that he was not to do 
more than to make contracts ; that he was 
not to obtain a ready money price, or even 
to sell goods consigned to him, which is in- 
deed rather the office of a factor or a con- 
signee than of a broker. But a broker, 
besides making contracts and passing the 
property in goods, which are his proper 
functions, may specially contract to act as 
factor or consignee. He may undertake to 
have the control over the goods, and deliver 
them for the price stipulated, which in this 
case was a ready money price. The 
breach is, that he delivered them on credit, 
wherel.y the plaintifis were damnitied. 

Lord Cottenham assented to the law laid 
down by the Chief Justice Tindal. in deliv- 
ering the judgment of the court of the Ex- 
chequer Chamber, namely, that the duty of 
the defendant arose from his express con- 
tract, so stated in the declaration, and not 
simply from his character of broker. Judg- 
ment affirmed. Brown v. Boorman, 11 


Cla. & Fin. 1; House of Lords. 





DISCOVERY. 


A defendant is not bound to discover the 
principal fact, or any one of a long series 
or chains of facts, which may contribute to 
establish a criminal charge egainst himself, 
and he cannot wave his right by any agree- 
ment. 


the defendants in respect of the same trans- 
action, the time for answering was extend- 
ed until after the trial of the indictment. 
Lee v. Reed, 5 Bea. 381 





op ere 





Accordingly, where pending pro-. 
ceedings in a cause, the plaintiff indicted © 


